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Introduction  

[1] The issue for determination relates to jurisdiction and arises from the defender’s 

motion for a mandatory sist, which failing a discretionary sist, of the present action for 

divorce in terms of the Domicile and Matrimonial Proceedings Act 1973 (the 1973 Act).  

Evidence was led at a preliminary proof at which the defender was ordained to lead. 

[2] The parties married in London on 22 June 2021.  There is one child of the marriage, a 

daughter, born on 9 December 2024.  The pursuer has a son from his former marriage born 

on 3 March 2011. 
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[3] The pursuer raised an action for divorce in the Court of Session on 28 March 2025.  

The defender issued proceedings in the Central Family Court in London on 7 April 2025. 

[4] The defender argues that the parties were residing together in London when the 

Court of Session action was begun and that she was habitually resident in England for the 

preceding 12 months.  In any event, the defender contends that the balance of fairness 

favours the proceedings in England being disposed of first.  The pursuer disputes each 

proposition.   

 

The Law 

Mandatory sist  

[5] Paragraph 8 of Schedule 3 of the 1973 Act states that the court has a duty to sist the 

action before it where it appears to the court on the application of a party to the marriage  

a) that in respect of the same marriage proceedings for divorce or nullity of 

marriage are continuing in a related jurisdiction; and  

b) that the parties to the marriage have resided together after the marriage was 

contracted; and 

c) that the place where they resided together when the action in the Court was 

begun or, if they did not then reside together, where they last resided together before 

the date on which that action was begun is in that jurisdiction; and  

d) that either of the said parties was habitually resident in that jurisdiction 

throughout the year ending with the date on which they last resided together before 

the date on which that action was begun. 
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[6] It is a matter of agreement that (a) and (b) are satisfied in respect that proceedings for 

divorce are continuing in England and that the parties have resided together after the 

marriage.    

 

Discretionary sist 

[7] Paragraph 9 of Schedule 3 of the 1973 Act states that the court may if it thinks fit sist 

the action 

(1) Where before the beginning of the proof in any consistorial action which is 

continuing in the Court of Session or in a Sheriff Court, it appears to the court 

concerned-  

a) That any other proceedings in respect of the marriage in question or 

capable of affecting its validity are continuing in another jurisdiction; and 

b) That the balance of fairness (including convenience) as between the 

parties to the marriage is such that it is appropriate for those other 

proceedings to be disposed of before further steps are taken in the action in 

the said court.   

(2) In considering the balance of fairness and convenience for the purposes of 

sub-Paragraph (1)(b) above, the court shall have regard to all factors appearing to be 

relevant, including the convenience of witnesses and any delay or expense which 

may result from the proceedings being sisted, or not being sisted. 

 

Resided together 

[8] Parties were agreed that there is no reported authority on “resided together” in the 

context of Paragraph 8(c) of the 1973 Act.  The defender referred to a number of cases which 
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explored “residence” in the context of Article 3 Brussels II bis and the pursuer referred to a 

number of cases which explored cessation of cohabitation.  In CD v ND 2025 Fam LR 62, 

Lady Wise set out that:  

“Where the date on which the parties ceased to cohabit is disputed in an action of 

divorce or dissolution of civil partnership, the court's task is to look at the issue 

objectively and determine that date on the available evidence.  There is no exhaustive 

list of relevant factors; the decision is quintessentially fact sensitive.”  

 

Habitual residence  

[9] Habitual residence is the place where someone has “established, on a fixed basis, his 

permanent or habitual centre of interest with all the relevant facts being taken into account 

for the purpose of determining such residence”: Marinos v Marinos [2007] EWHC 2047 (Fam) 

at [33].  Munby J added at [34]:  

"In deciding where the habitual centre of someone's interests has been established, 

one has to have regard to the context….  Here….the issue is as to the identification of 

the court (or courts) which have jurisdiction in relation to family matters, specifically, 

in the context of Article 3 of the Regulation, in relation to matters of divorce, legal 

separation or annulment.  So, the place where the matrimonial home is to be found, 

the place where the family lives, qua family, is equally obviously an important factor 

in ascertaining the location for that rather different purpose of the habitual centre of 

a spouse's interests."  

 

This definition of the test for habitual residence was followed in the case of Pierburg [2019] 

WLR 4335 at [43] and [45]: 

“There is no dispute that, for these purposes, you can only have one habitual 

residence.  Habitual residence is defined as the place where the person has 

established, on a fixed basis, his or her permanent or habitual centre of interests.  All 

relevant facts will be taken into account in determining that.  There is no specific 

time-frame for having established habitual residence.  In some cases it can be done 

very quickly.  In others it will take longer.  If there is a planned, purposeful and 

permanent relocation to another country, habitual residence can be acquired 

contemporaneously (or virtually contemporaneously) with the loss of a previous 

habitual residence.  …  
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45.  The test is qualitative not quantitative.  In other words, it is not simply a head-

count of days and nights, although time spent in a particular location will be a 

relevant factor in most cases.”  

 

[10] The essentially factual and individual nature of the inquiry should not be glossed 

with legal concepts that would produce a different result from that which the factual inquiry 

would produce: A v A (Children: Habitual Residence) [2013] UKSC 60.  It is a question of 

where the “real focus” of someone’s life has been: Munro v Munro [2007] EWHC 3315 (Fam).  

In Dickson v Dickson 1990 SCLR 692, Lord President Hope defined habitual residence as “one 

which is being enjoyed voluntarily for the time being with the settled intention that it should 

continue for some time”: In the case of D v D 2002 SC 33 an extra division of the Inner House 

accepted that, broadly speaking; “habitual residence is a question of fact; that to acquire a 

new habitual residence it is necessary to spend ‘an appreciable period of time’ in the state 

concerned; and that while the existence of a settled intention is an important factor, it is not 

necessary that the settled intention should be to remain in the chosen state permanently or 

indefinitely but that the intention need only be to remain there for some time.” In AR v RN 

[2015] UKSC 35, the court held that it was the stability of the residence that was important, 

not whether it was of a permanent character.   

 

Discretionary sist  

[11] In De Dampierre v De Dampierre 1988 AC 92, it was held that when considering a 

discretionary sist, the court should adopt the same approach as that adopted at common law 

in cases of forum non conveniens where there was a lis alibi pendens.  Accordingly the court 

should not as a general rule be deterred from granting a stay of proceedings just because the 

plaintiff in this country would be deprived of a legitimate personal or juridical advantage 

provided the court was satisfied that substantial justice would be done in the appropriate 
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forum.  It was held in Mitchell v Mitchell 1992 SC 372 at page 373 that, in accordance with 

De Dampierre, the initial approach should be to consider the overall connection of the 

marriage with the jurisdictions in question and if that connection was prima facie with 

Scotland, the Lord Ordinary would have been entitled to grant the sist only if he took the 

view that there were nevertheless other circumstances by reason of which justice required a 

sist should be granted.  No substantial weight could be attached to the fact that the Scottish 

action was commenced first, both actions being still in their initial stages. 

 

The issues 

[12] The onus of proof is on the defender.  In order to succeed in her motion for a 

mandatory sist, the defender requires to demonstrate that (i) the parties were residing 

together in England rather than in Scotland when they last resided together and (ii) that 

either of the parties was habitually resident in England throughout the year ending with the 

date on which they last resided together before 28 March 2025. 

[13] To determine where the parties last resided together, the court must determine when 

they last resided together.   

[14] If the grounds for a mandatory sist are not established, the court must determine 

whether it would nevertheless be appropriate for the English proceedings to be disposed of 

first on the balance of fairness and convenience. 

 

The evidence 

[15] Affidavits were produced on behalf of each witness to form their evidence in chief.  

All witnesses were available for cross-examination except the pursuer’s witness NJ.  

Accordingly, I have attached limited weight to NJ’s affidavit. 
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Undisputed evidence 

[16] The pursuer has a number of business interests.  He and his sister are partners in the 

family estate in Scotland.  The pursuer is the managing partner.  The pursuer is co-director 

of a windfarm on the estate.  He is the owner and managing director of an overseas fly 

fishing travel company, CEO of a fly-tying company in Thailand and managing partner of 

an online fishing shop.  He is lead trustee for a Scottish registered charity and an active 

member of the Royal Company of Archers, the King’s Bodyguard for Scotland.   

[17] The defender is a pastry chef who has worked in a number of prestigious 

restaurants.  In 2014, she started a company through which she offered her expertise as a 

pastry consultant and food designer.   

[18] At the date of marriage, the parties each owned heritable property.  Two heritable 

properties, a cottage (“the Scottish cottage”) and a large estate house (“the Scottish estate 

house”) are located on the estate.  The former was gifted to the pursuer.  The pursuer has an 

interest as partner in the Scottish estate house.  He owns two properties in London, namely a 

house on Queensmill Road and a house in Fulham (“the Fulham house”).  He also owns a 

house in Mustique.  The defender owns a flat on Holland Road in London. 

[19] The parties’ respective properties on Queensmill Road and Holland Road are rented 

out.  The Fulham house was rented out on a short term basis through a property 

management company.  The Scottish estate house is undergoing an extensive renovation.   

[20] From 2019, the pursuer’s son was at boarding school in Wokingham and spent exeat 

weekends and holidays with the parties.  In summer 2024, he moved to boarding school in 

Yorkshire. 
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[21] The parties entered into a surrogacy agreement and their daughter was born on 

9 December 2024 in Ukraine. 

[22] During their marriage, the parties spent periods of time at the Fulham house, the 

Scottish cottage and the house in Mustique.  The pursuer travelled frequently for business 

and was accompanied by the defender on occasions.  On 26 September 2024, the parties 

were present at the Scottish cottage.  Between 27 September 2024 and 28 March 2025, the 

parties were both in the following locations on the dates specified: 

(a) 16 October 2024 at the Fulham house; 

(b) 30 and 31 October 2024 at the Fulham house; 

(c) 15 November 2024 at the Fulham house; 

(d) 30 November and 1 December 2024 at the Fulham house; 

(e) 2 to 9 December 2024 at the Scottish cottage; 

(f) 10 December 2024 at the Fulham house;  

(g) 11 December 2024 to 11 January 2025 in Ukraine; 

(h) 3 to 16 March 2025 at the Fulham house and 

(i) 22 to 28 March 2025 at the Fulham house. 

 

Defender’s evidence 

[23] The defender is aged 54.  She was born in Japan, has lived in the UK since 2003 and 

has become a British citizen.  The parties met in 2016 in London through a dating App.  The 

defender first holidayed at the Scottish cottage with the pursuer and his son in August 2016.  

Their relationship started officially in July 2017.  The defender continued to work in London 

and holidayed in Scotland during the pursuer’s son’s school holidays.  They cohabited in the 

pursuer’s London home on Queensmill Road from September 2019.   
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[24] In March 2020 anticipating the COVID-19 lockdown, the parties and the pursuer’s 

son travelled to Scotland where they home-schooled the child.  Once restrictions changed 

from June 2020, the parties divided their time between Scotland and London, depending on 

what activity they were hoping to do.  The pursuer was renovating the Fulham house and 

referred to the property as a family home.  The defender was involved in the kitchen design.  

The parties moved into the Fulham house on 21 November 2020 when the pursuer proposed 

to the defender.  The parties married on 22 June 2021 in London and had their wedding 

party at the Fulham house.  They primarily resided there and entertained there.  They 

maintained medical registrations and appointments in London.  They travelled a lot 

internationally: to Mustique on two to three occasions per year and on various fishing trips.  

They went to Scotland for specific purposes such as the child’s school holidays, sporting 

events or farm planning.  They stayed in the Scottish cottage.  The defender participated in 

refurbishment of other cottages on the estate.  The defender rarely stayed in Scotland 

without the pursuer. 

[25] The parties had difficult times and many arguments.  On many occasions, the 

pursuer threatened to divorce the defender but they recovered.  Even prior to service of the 

summons, the defender thought they could rebuild the relationship.  The pursuer said he 

only raised divorce proceedings to make the defender realise something was very wrong 

and they needed to change. 

[26] To meet the mortgage costs of the Fulham house (because of the high costs of 

renovation), it was rented on short-term lets when the parties were not there.  They kept 

important items, clothing and belongings there in locked storage.  The plan was to rent it for 

100 days and it was rented for 120 days in 2024.  The rental agencies had to check dates for 

potential lets with both parties.  The parties could block out the calendar if they were staying 
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there.  It was blocked out in 2025 for the defender to stay with the parties’ daughter.  When 

it was rented, the parties sometimes stayed in the Scottish cottage or would do work trips.  

On occasions, the defender stayed at her flat on Holland Road or an Airbnb in London.   

[27] In February 2021, the parties travelled to a clinic in Ukraine to explore surrogacy 

options.  They entered into a formal Pregnancy Agreement dated 23 February 2024.  Both 

were emotionally invested in the process but the experience was stressful and complex.  

From June 2024, the parties’ relationship was deteriorating.  The pursuer was more 

aggressive and controlling.  It was important to the defender to make the marriage work and 

to stay with the pursuer because they were expecting a baby in Ukraine via the surrogate.  

The defender decided that she wanted to resume a working life in London. 

[28] On 26 September 2024, the parties were at the Scottish cottage where they had a 

serious argument and the pursuer was verbally aggressive and physically intimidating 

towards the defender.  The pursuer stormed off and the defender telephoned the police.  

Police attended, arrested and later released the pursuer.  He was subsequently charged in 

relation to an unsecured air rifle.  The defender was advised by police to stay elsewhere.  

She packed her belongings and planned to return to London.  She left to protect herself and 

to give each other space to calm down.  She did not want the incident to disrupt the family’s 

future.  The defender got a new puppy on 4 October 2024 as she missed their dog which had 

stayed with the pursuer in Scotland.  The defender believed that the parties were moving 

albeit with difficulty towards reconciliation.  The pursuer returned briefly to the Fulham 

house on 16 October 2024 and again on 30 October 2024 on which later date the parties had 

sexual relations.  The pursuer spent the following two weeks in Papua New Guinea when 

the parties exchanged affectionate messages.  The pursuer then went alone to the Scottish 

cottage and looked after his son from 21 November 2024.  The parties were at the Fulham 
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house from 30 November 2024 and attended a birthday party together.  They had sexual 

relations.  They drove to Scotland together on 2 December 2024 and stayed there until 

9 December 2024.  The defender attended a meeting with the pursuer and interior designer 

about the renovation of the Scottish estate house.  The pursuer wanted the estate house to be 

their home.  The defender wanted to be connected to London while enjoying summers in 

Scotland and shooting events there.  Her friends were in London.  She was receiving NHS 

care in London.  She did not feel supported in Scotland.  She wanted the Scottish estate 

house to be a holiday home like the Scottish cottage.  She had considered, at one point, 

converting empty sheds on the Scottish estate into a space for cookery classes like the classes 

she ran in London.  It did not happen as she did not want to raise the parties’ daughter in a 

remote area of Scotland and the cost was prohibitive for occasional use.   

[29] On 9 December 2024, the parties’ daughter was born.  They travelled to London and 

had a serious argument during which the defender threw a bag which cracked the 

windscreen.  On 11 December 2024 the parties travelled to Ukraine, stayed in a one bedroom 

apartment with the baby, sharing a bed and having sexual relations for a couple of nights.  

The defender made a Christmas card with family photographs.  They exchanged personal 

gifts and celebrated Christmas together.  On 4 January 2025, the pursuer booked a holiday 

for the parties and children to go to Mustique from 28 March to 11 April 2025.  On 

12 January 2025, the pursuer travelled to Scotland for estate business.  He returned to 

Ukraine on 3 March 2025 with a passport for the parties’ daughter.  On Valentine’s Day the 

pursuer posted an e-card on Facebook with the message “[defender], Thank you for being a 

beautiful person, a loving wife and a caring mother.  I cannot wait to have you back home 

again and for a lifetime of fun adventures with [child] XXXX”.  They were having the 

Fulham house set up for their daughter’s return and the pursuer sent a photograph of the 
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cot on 26 February 2025.  The parties returned with their daughter to the Fulham house on 

4 March 2025.  They slept together and had sexual relations.  The plan was always to return 

to the Fulham house after the birth and it was set up for a baby.  The pursuer had agreed to 

raise their daughter in London.  The pursuer had blocked the booking calendar until the 

Mustique trip although in the course of her evidence the defender departed from that 

position and said she understood that it was blocked until their daughter was “grown up”.  

Friends visited at the Fulham house to meet the parties’ daughter.  On 12 March 2025, the 

parties met the interior designer on the Scottish estate house project.  On 14 March 2025, the 

parties had dinner with the witness NJ.  The parties had sexual relations on 15 March 2025 

and the pursuer left for Scotland the following day.  The parties were happy and 

communicating well.  On that evening, the defender telephoned the police to express 

concern about the pursuer believing he may have taken drugs.  Following upon the police 

contacting the pursuer, he started to talk about the parties relocating to Scotland.   

[30] On 27 March 2025 the pursuer told the defender that he had met solicitors as he 

wanted to divorce and that he could not go on holiday with her.  She was shocked as they 

had planned the Mustique holiday together.  The defender and baby did not go to Mustique 

with the pursuer and his son as planned.  She filed an online divorce application for divorce 

in England on 31 March 2025.  The pursuer returned to the Fulham house after his holiday 

in Mustique.   

[31] Since the parties started living together in 2019, the defender’s time spent in England 

has been significantly higher than her time spent in Scotland except for in 2020 because of 

the COVID-19 pandemic.  The parties’ daughter has habitual residence in England.  No 

preparations were made for the baby in Scotland.  A joint parental order application was 

filed with the Central Family Court in London disclosing the Fulham house as the address at 



13 

which the parties’ daughter lives.  In the application, the pursuer’s address was stated to be 

the Fulham house from November 2020 to present and that his previous address 

from September 2011 to November 2020 was Queensmill Road.  The defender’s current 

address was stated as the Fulham house and her previous addresses were stated as 

Queensmill Road and Holland Road.  The parties, their daughter and the pursuer’s son are 

all are registered with the NHS in England.  Their daughter has her medical checks in 

London.  The pursuer and his son attend dental hospital appointments in London.  The 

defender was unable to see a doctor in Scotland because she was registered in England.  She 

registered to see a doctor in Scotland on one occasion.  Both parties are registered to pay tax 

in England.  The Scottish estate is managed by staff allowing the pursuer to remain based in 

London.  The defender’s driving licence and passport after her marriage have the Fulham 

house address. 

 

Other evidence for the defender 

[32] Evidence was led from four witnesses on behalf of the defender, namely EG, EW, HY 

and RA.  Each of the witnesses EG, EW and RA has been friends of the defender for more 

than 10 years.  The witness HY met the defender through the boarding school which the 

pursuer’s son attended in Wokingham.  She has been a friend and has met with the defender 

over the last few years.  All witnesses are based in London. 

[33] EG contacted the defender after the baby was born and met with her on two 

occasions in London.  The second occasion was at the Fulham house on 22 March 2025.  The 

pursuer was there and the defender introduced him as her husband.  The defender was keen 

to know about baby classes in London.  EG was given a tour of the house which impressed 

her as the home of a family with a baby.   
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[34] EW is a friend and holistic therapist who is in regular contact with the defender.  

They would meet in London.  EW visited the defender at the Fulham house and has stayed 

overnight.  She described it as a family home with the pursuer’s son being there on 

occasions.  At the beginning of the parties’ relationship, the defender really embraced 

Scotland but she later felt unsupported there.  The defender did not want to move to 

Scotland because her life and friends were in London.  She talked to EW about the pursuer 

and told her that they have always had arguments and that fights have always been a part of 

their relationship.  In November 2024, things were difficult but there was no talk of 

separation or divorce.   

[35] RA gave evidence that the parties’ relationship was very up and down; they fought a 

lot; the fights seemed quite serious sometimes but somehow they always seemed to come 

out of a fight okay.  She stated that fighting was very much part of their relationship.  She 

thought they were still together when she saw the defender in March 2025.  She visited on 

8 March 2025 and knew that they had been fighting and were not doing well.  They were 

seriously fighting but she did not find this surprising because their relationship had always 

been a bit of a rollercoaster.  RA described the Fulham house as the parties’ home.  It looked 

lived in “but in a super neat and organised way”.  At the beginning of the parties’ 

relationship, Scotland was new and exciting for the defender but that soon wore off.  If it 

were up to the pursuer, they would live in Scotland.  If it were up to the defender, they 

would live in London.  The defender did not like Scotland as she found it isolating.   

[36] HY’s evidence was that on 1 October 2024 the defender told her about the September 

fight and that she had telephoned the police.  The defender said that she and the pursuer 

had fought like this before.  HY thought it sounded like a normal couple fight and that they 

fought a lot in their marriage.  She thought that they were still together based on that 
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conversation.  She met the defender again on 7 November 2024 and 19 March 2025 at the 

Fulham house.  She did not think that anything was wrong.  In November 2024, it was clear 

that they were making things work to go to Ukraine to meet and look after the baby.  On 

19 March 2025, the defender said that she was happy with the pursuer and looking forward 

to their family holiday.  The defender texted her in April 2025 to tell her that she was getting 

divorced.  Even before the baby arrived, the Fulham house felt like a family home.  The 

defender wanted to raise the parties’ daughter in London. 

 

Pursuer’s evidence 

[37] The Pursuer is aged 51.  He considers himself domiciled and habitually resident in 

Scotland.  He was born and raised on the Scottish estate.  He lived with his first wife in 

Scotland for the first year after their son was born, then his wife asked to move to London.  

They bought the Queensmill Road property in 2011 and lived there.  They went to Scotland 

for holidays but he was not managing partner of the estate at that time.  It was easier to 

focus on family, his travel company and business in Thailand from London.  They separated 

in 2015.  He divorced and purchased the Fulham house which was an amazing investment 

opportunity and temporary base to be close to his son.  After his divorce, he was no longer 

fixed to London; the balance shifted and he returned home to the Scottish estate.  He would 

still come and go between London and Scotland.  He spent time in London to be with his 

son who went to boarding school in Wokingham when he was aged 8.  The pursuer was 

responsible for exeats until summer 2024 when his son went to boarding school in Yorkshire.  

His son would come home to the Scottish estate and has been at the Fulham house only for 

brief periods since summer 2024.  His son has a room at the Fulham house with residual 

items from his childhood, with the bulk of his clothes and possessions being at the Scottish 
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cottage.  The pursuer has kept his doctor and dentist in London because he had them from 

his time in army.  The defender had registered with a doctor in Scotland but had not liked 

the service and changed.   

[38] After the parties met in 2018, the defender came to Scotland for extended periods 

over the school holidays.  The Fulham house was a work in progress and the pursuer was in 

London more to oversee the project.  Around December 2019, the defender moved in with 

the pursuer to Queensmill Road.  COVID-19 hit and the parties moved to Scotland full-time 

in March 2020. 

[39] The pursuer initially bought the Fulham house with a view to running it as a home 

but the timeline of the project extended and the immediate requirement to have a family 

home in London changed as his son was at boarding school.  To make it an attractive 

investment, it became a 5 star project.  He could only justify the cost by renting it out.  He 

was happy to do that as he never wanted to live in London.  The defender showed no 

interest in the project until she assisted with the kitchen.  The house was portrayed as family 

home for the television show on which it featured but it was designed for high level rental.  

It was rented through agencies.  It has never been a full-time or main home.  In terms of the 

most recent lettings, it was rented out for a period of 149 nights over the 11 month period 

17 December 2023 to 30 November 2024, which is around a 45% occupancy rate.   

[40] The Scottish cottage is the pursuer’s home.  The parties lived there together.  They 

regularly spent time in London and generally stayed at the Fulham house although also 

used Airbnbs on two occasions.  The Scottish cottage was never rented out.  It is where the 

pursuer is registered to vote and where the bulk of his possessions are.  His driver’s licence 

shows the cottage as his primary address.  It is where friends would come to stay, where the 

parties’ main socialising happened and where his son would come when off school.  
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Managing the estate takes a lot of time and the estate is where the windfarm business is 

based.  The pursuer had no reason to move the English company registration of his travel 

business.  It was registered in England in 2006 when the pursuer was living in London.  The 

pursuer pays tax in England but that does not reflect the centre of the parties’ family life.  He 

is registered with HMRC for tax in England as, prior to his father’s death, Queensmill Road 

was his main asset.  He failed to realise that he should have changed that with HMRC.  He 

had left tax matters with his accountants and would now have to raise the matter with them. 

[41] The defender has followed in the pursuer’s footsteps since they got together.  If the 

pursuer was travelling, the defender often stayed in London to see friends.  She was happy 

in Scotland until 2024.  Things changed as their relationship deteriorated.  She isolated 

herself and fell out with his Scottish employees.  The defender’s future business plans were 

in Scotland.  She helped with the renovations of a couple of farm cottages.  She had no 

functioning business in London.  She planned to start a teashop on the estate but that was 

not practical.  There were plans for a cookery school in a converted outhouse but provisional 

costings were expensive and that was put on hold.  The focus turned to getting the kitchen 

right at the Scottish estate house.  The defender worked on the designs for the kitchen to 

allow her to run cooking classes.  The estate house has a nursery and a bedroom for the 

pursuer’s son.  The parties agreed that it will never be rented out.  It was to be their home 

and the intention was always for their daughter to be raised there.  Until late in their 

marriage, the defender’s main centre was also in Scotland.  The parties’ London properties 

were second homes and rented out.  However, the pursuer accepted that from November 

or December 2023, the defender was spending more time in London.  While his evidence 

was that the defender loved Scotland and that she embraced every aspect, he also stated that 
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his reason for suggesting the cooking school was that he was concerned that she was not 

happy or motivated in Scotland. 

[42] The pursuer fully accepts that the parties spent time in London.  There were things 

for which they would need to make trips to London.  He used the Fulham house as a 

convenient travel hub for international flights; he spent time there to maintain the property; 

he spent time with his son there on exeat weekends until summer 2024.  These trips to 

London were always just trips; it was not their home.  Their home was in Scotland.  It is 

where they spent most time together and where their lives were based.  In the last year of 

their marriage, from November 2023 to September 2024, the pursuer spent 170 days on the 

Scottish estate compared to 90 days in London and the remainder away or overseas. 

[43] The parties separated in September 2024.  The defender was increasingly behaving 

erratically.  The pursuer would dread her outbursts.  She was sometimes physically violent.  

The defender attacked the pursuer in February 2022.  The relationship was increasingly 

strained as 2024 progressed and would not be sustainable unless the defender sought 

professional help.  The final straw was an incident in September 2024.  The pursuer did raise 

his voice.  The defender telephoned the police and made false allegations.  The pursuer was 

deeply shocked by the incident; he was hurt and confused.  His trust in the defender was 

undermined.  The defender left for London.  The relationship never recovered.  The pursuer 

emailed the architect and designers to tell them the parties had separated.  He threw his 

wedding ring into the garden and has not worn it since.  He arranged counselling as he 

hoped that there may be a route to improve their relationship and ideally to reconciliation, 

especially as their daughter was due to arrive.  The defender broke off the first joint session.  

Since September 2024 despite the pursuer’s greatest efforts to reconcile, the parties have had 

an exceptionally fractured relationship and, for the greater part, they were barely 
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communicating.  They lived in different places for the vast majority of time.  The pursuer 

was primarily in Scotland and the defender in London until they left for Ukraine.  They 

shared a bed when in London on five days over October and November.  They only went to 

one party together.  They spent eight days in Scotland immediately prior to 9 December.  

They slept in their bedroom at the Scottish cottage and ate meals together.  They met with 

the interior designer and went out for supper with a couple one evening.  The pursuer was 

still hoping that things might change.  There was angry chat and there were tirades from the 

defender.  They did not find a way to work through their problems and the problems 

festered.  Their daughter was the pursuer’s priority.  He tried to find common ground.  Both 

wanted to be good parents and to ensure they obtained full legal rights as their daughter’s 

parents.  They had to continue with their plans for her.  That meant spending time together 

when they collected her in Ukraine from 11 December 2024 to 11 January 2025.  It was a 

tumultuous time, processing a very complex relationship situation, trying to do their best for 

their daughter and dealing with the fact they had separated while the pursuer still hoped for 

reconciliation.  At points they were getting along better, they had periods of happiness and 

they exchanged friendly messages.  They had sexual relations on 26 December 2024.  There 

never was a full reconciliation.   

[44] On 9 December 2024, when driving to London, tensions were high and there was a 

disagreement.  In frustration, the pursuer snatched the defender’s telephone and threw it 

onto the back seat of the car.  The defender was enraged and she was shaking the pursuer 

while he drove.  He pulled into a service station.  The defender took a heavy fishing reel and 

threw it at the pursuer, cracking the windscreen. 

[45] The parties and their daughter returned to the UK on 3 March 2025.  The defender 

refused to travel to Scotland.  She insisted on staying in London.  She slept downstairs with 
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the baby.  They were barely talking.  They had a brief period of five to six nights together at 

the Fulham house before the pursuer returned to Scotland.  The defender made further 

allegations and the police contacted the pursuer.  On 21 March 2025, the pursuer came back 

to London to see the baby and to confront the defender about calling the police.  They slept 

in separate rooms.  They did eat together.  A friend, the witness NJ, came for supper one 

evening and everyone drank wine.  Afterwards, the defender unexpectedly came into the 

pursuer’s room and they had sexual relations.   

[46] The parties instructed London lawyers in relation to their daughter.  The pursuer 

signed various documents which the defender prepared with legal assistance.  He did not 

carefully review them before signing.  They show the pursuer’s address as the Fulham 

house.  The pursuer does not agree that is his main address.  He did not read or consider the 

documents properly. 

[47] On their return from Ukraine, the pursuer told the rental company to block out the 

diary for the Fulham house to give the parties the option of two houses until they got things 

up and running.  They went back to London because that was where the plane landed.  The 

pursuer wanted to make life easier for the defender.  He was willing to bear the expense of 

using the Fulham house for a couple of months and not taking bookings.  It was not 

intended to be a permanent solution; they could not afford to lose rental income.  It was 

always the intention for the Fulham house to go back to being a business.  They always 

knew they would have left the Fulham house by June 2025 before the bookings started.  The 

defender agreed to those bookings.   
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Other evidence for the pursuer 

[48] Evidence was led from three witnesses on behalf of the pursuer, CG, HP, NJ and SM.  

NJ was not available for cross-examination. 

[49] CG is the estate manager on the Scottish estate.  He has known the pursuer all of his 

life.  They grew up together and both still live on the estate.  The pursuer took over from his 

father roughly five years ago and has years’ worth of improvement works planned.  He is 

investing a lot of time and money into the estate.  He is very hands on.  He is involved with 

the witness CG on estate matters probably two to three times a week.  Since his father died, 

the pursuer has spent most of his time at the estate.  Had he and his father been closer, the 

pursuer would not have spent as much time in London or abroad in the past.  The defender 

also made plans for the estate and she mentioned that she would like to open a cooking 

school in one of the farm buildings.  She was really interested at first in the conversion of a 

holiday cottage, picking out wallpaper and finishings.  She was hands on in the renovations 

roughly between 2022 and the end of 2023. 

[50] SM is the lead architect on the renovation of the Scottish estate house.  She first met 

the pursuer in October 2021 to discuss the project.  The layout was agreed with the pursuer 

and plans were finalised in June 2022.  Work started in September 2024 and will be 

completed in approximately June 2026.  All the discussions have been about it being a family 

home, the parties being based there and it being a nice place to be and to entertain.  There 

was never any discussion about it being rented out.  It was designed with potential for them 

to expand their family with a baby’s room, nanny room and a bedroom for the pursuer’s 

son.  The pursuer has said that ultimately they were going to be based on the estate and he 

was clear that he wanted to live in Scotland.  The defender seemed to love Scotland.  The 

defender came in on the discussions when they started on the interior, especially the 
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kitchen, pantry, larder and laundry room.  She was really keen to be involved.  She wanted a 

Japanese hot rock bed in the pool room which was incorporated.  In May 2024 the defender 

contacted SM with an idea to convert the barn to a cookery school and to run small cookery 

classes.  It became clear it was going to be expensive so the idea was shelved.  The idea was 

revisited when discussing the main kitchen.  These discussions were recent, perhaps six to 

nine months ago.  The defender was also quite involved in discussions with different 

landscape designers.  Engagement with the garden for culinary ingredients was important 

to her.  The defender was usually up whenever the pursuer was up in Scotland.  That was 

sometimes quite frequently and then when he was away with work, not for a month or so.  

Usually she was there with the pursuer for the whole summer holidays, Easter and 

Christmas holidays and whenever they could in between.  On 27 September 2024, SM 

received an email from the pursuer telling her that he and the defender had separated.  She 

accepted in cross-examination that she received an email from the pursuer dated 

2 November 2024 which stated that he and the Defender had reconciled.  She understood 

from that that things had moved forward.  She recalled sending an email to the Pursuer and 

the Defender on 19 December 2024 wishing them a happy Christmas.  She agreed it would 

be odd to send a Christmas message to a couple who had spit up.  She said it was because 

the email in November said they were back together. 

[51] NJ has been a friend of the pursuer for around 12 years.  She and her family have 

visited the parties at his Scottish home.  The pursuer began to spend more time in Scotland 

when his son started to board because he did not need to be in London so much.  His son 

moved to boarding school in September 2019.  The pursuer’s default position changed to 

Scotland at that point.  He finished work on the Fulham house and started work on the 

Scottish estate house.  That meant he was in Scotland more.  He spent considerably more 
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time in Scotland after his father died.  NJ and her family always stayed at the Scottish 

cottage when they visited.  She thought that the defender gradually stopped working in 

London and was then busy with the renovation of the Scottish estate house.  The renovation 

was very much a duo project.  NJ thinks of the defender spending more time in Scotland.  

She saw them during the children’s holidays so it was harder to say what term time 

arrangements were.  The defender looked like she adored it.  NJ’s strong sense is that the 

parties spent a vast amount of time in Scotland in recent years.  She went to the Fulham 

house to have dinner with the parties in March 2025.  They had a nice evening.  The 

subsequent news of their separation felt very sudden.   

[52] HP is the managing director of a property management company offering luxury 

short lets.  The pursuer is a client of the company which acts as host for the Fulham house 

and rents it out on short term rental platforms.  He, the pursuer and defender have a 

WhatsApp group for notification of enquiries.  Nine out of ten times the parties would 

accept the booking.  If they said “no”, it was because they had a family event or something 

for which they needed the house.  This happened only a few times.  The house contains 

minimal personal effects like family photos.  It is very profitable.  In 2024, 131 nights were 

booked and net income was £212,467.  In 2023, it was booked for 80 dates for £162,696.  In 

2022, it was booked for 49 nights for £114,549.  Bookings range from five nights to months’ 

long in duration.  In terms of notice, it could be one day or up to nine months.  It is set up to 

request to book for the next day.  There were instances where it was turned around very 

quickly indeed, potentially within one day.  It has been available year round.  The calendar 

was rarely blocked by the pursuer.  At the beginning of 2025, the company was asked to 

close bookings for a few months because of the baby.  It is normal for some time to be 

blocked out of the calendar in these homes for owner stays as they are not buy-to-lets.  There 
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were times when the parties were using the property but they would leave if there was a 

booking.   

 

Discussion  

[53] The defender contends that the parties were residing together in the Fulham house 

when the present action was begun and that both parties had been habitually resident in 

London for the preceding year.  However, the court need only be persuaded that one of the 

parties was habitually resident there.   

[54] In contrast, the pursuer contends that the parties last resided together on 

26 September 2024 and that was at the Scottish cottage.  It is not disputed that the parties 

had a significant argument on that date; the police were telephoned by the defender; the 

pursuer was arrested; the defender returned to London; and the pursuer sent an email dated 

27 September 2024 (number 6/21 of process) to professionals engaged on the renovation of 

the Scottish estate house to inform them that the parties had “parted ways” and the 

defender would no longer be participating in the project.  The subsequent interactions 

between the parties (including sexual relations, some social engagements with friends and 

periods when they lived in the same property) and an email dated 2 November 2024 that the 

parties had “reconciled their issues” do not indicate a reconciliation but rather a hope that 

reconciliation may be possible.  He further contends that both parties were habitually 

resident in Scotland until 26 September 2024 from which date the defender spent the 

majority of her time in London other than when in Ukraine. 

[55] The parties initially differed on the correct approach to the statutory wording of “last 

resided together”.  The pursuer contends that the wording should be read as last resided 

together as husband and wife and relied upon Scottish authorities relating to cessation of 
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cohabitation.  The defender relied upon authorities relating to “residence” under Article 3 

Brussels II bis.  Each contended that the other’s approach did not reflect the precise wording 

of the 1973 Act although Ms Muir accepted that the wording was “resided together” and not 

mere residence.  In the context of proceedings for divorce, “resided together” requires more 

than physical presence within the same property.  It requires examination of the nature of 

the parties’ living arrangements as husband and wife.   

[56] I have set out above the undisputed facts.  Differences in the parties’ evidence 

focussed on their conduct towards each other; the extent to which the Fulham house was 

rented out; the notice given of rentals; what belongings were kept there; how the parties 

used and regarded the Fulham house and the Scottish cottage; how they each viewed the 

renovation of the Scottish estate house; whether they had sexual relations on specific dates; 

and whether they slept together or separately in the Fulham house after their return from 

Ukraine.  Otherwise, the dispute centred on the significance of the other’s behaviour or 

statements as indicators of attitude or intention which might inform whether they were 

residing together and where each was habitually resident.  So, it was not disputed that the 

pursuer pays tax in England; that he was registered with a GP in London; that the Fulham 

house address was given as the current address for both parties in the Application for a 

Parental Order signed by the pursuer on 11 January 2025; that two emails were sent to the 

architect and designers by the pursuer firstly intimating that the parties had separated and 

subsequently had reconciled their issues; that the defender sent a family Christmas card in 

2024; that the pursuer posted a Valentine’s message in February 2025; that the parties 

attended a 50th birthday party together on 30 November 2024; and that the parties 

entertained the witness NJ for supper in the Fulham house during March 2025.   
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[57] The defender’s lengthy affidavit narrated the pursuer’s alleged conduct towards her 

in detail.  The inclusion of such material necessitated cross-examination.  The relevance of 

any such conduct to the present motion is limited to the defender’s contention that the 

marriage was tempestuous on occasion, characterised by arguments and that what took 

place between the parties on 26 September 2024 was not exceptional.  The pursuer 

distinguishes 26 September 2024 on the basis that the defender telephoned the police and he 

was arrested.  In so far as relevant to wider credibility and reliability, I conclude that each 

party sought to minimise their own intemperate behaviour and to exaggerate the other 

party’s behaviour.  The evidence allows me to find that each party was a forceful character 

and prone to outbursts in what became a deteriorating relationship and one subject to many 

stresses. 

[58] The pursuer was not receptive to his evidence being challenged, was dismissive of 

alternative perspectives and unconvincing in his explanations about his tax status and 

details in the parental order application.  His evidence about his life pivoting towards 

Scotland after his son moved to boarding school to such a degree that the Fulham house 

became a second home, principally for rental, and a convenient travel hub for international 

flights was somewhat artificial and absolute.  Equally, the defender had a tendency when 

challenged in evidence to give convoluted explanations which were not persuasive.  That 

occurred in relation to telephoning the police in March 2025 and to the incident between the 

parties in February 2022.  The parties disagreed on whether they had sexual relations 

immediately on their return from Ukraine and whether they slept together regularly after 

their return.  On balance, I find the defender to be the more reliable historian in relation to 

specific dates.   
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[59] Notwithstanding the difficulties and stresses in the marriage, I am satisfied that the 

parties continued to reside together except for a brief period from 27 September to 

30 October 2024.  The following evidence, which I accept, is consistent with the pursuer’s 

decision to separate on 26 September 2024: the defender returned to London; the pursuer 

required her to return the estate vehicle which she had taken; the pursuer’s email dated 

27 September 2024 to the defender, architect and designers; the pursuer throwing away his 

wedding ring; and the defender bought a new dog to replace the family dog which was with 

the pursuer.   

[60] However, the evidence is then consistent with a reconciliation of the parties and 

resumption of their pattern of living arrangements: sexual relations at the Fulham house on 

30 October 2024; the pursuer’s email to the architect and designers dated 2 November 2024; 

affectionate communication; attending a birthday party together; travelling together to the 

Scottish cottage and staying there between 2 and 9 December 2024 while sleeping and eating 

together; travelling to Ukraine to meet and collect their baby daughter; the planning 

in January 2025 of a family holiday to Mustique for late March 2025; the public posting of an 

affectionate Valentine’s message on Facebook by the pursuer; sexual relations on further 

occasions; the defender attending meetings in Scotland and London with the interior 

designer for the Scottish estate house up to March 2025; referring to and introducing the 

other as “wife” or “husband” in social settings; and entertaining the witness NJ for supper.   

[61] I equally accept what was principally the pursuer’s evidence that during this period 

the relationship was strained at points, characterised by arguments, poor or little 

communication and inability to agree on parenting styles.  The relationship was 

deteriorating.  The pursuer’s position is that he was open to a reconciliation and wanted it to 

happen.  His apparently affectionate conduct and messages to the defender were either to 
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encourage a better relationship or to support the defender through difficult times in 

Ukraine.  Still, he asserts that there was no reconciliation.   

 

Last resided together 

[62] As observed in Banks supra, the ultimate determination of the issue must depend 

upon the particular circumstances of a given case and the intention of the parties cannot be 

determinative of the issue.  Considered objectively the evidence which I accept indicates that 

the parties resumed living together as husband and wife from the end of October 2024 

through to 27 March 2025.  That is despite their marital difficulties and the period in 

Ukraine.  The evidence is indicative of reconciliation and not only of a hope of reconciliation.  

I am satisfied that the place where the parties last resided together was the Fulham house on 

27 March 2025.  That is the day before the present action was raised.  On that date, the 

pursuer told the defender that he had instructed the raising of divorce proceedings and that 

the parties would not go together with the children on holiday to Mustique as planned.  The 

pursuer left for Mustique with his son on the day the summons was served.  The defender 

and parties’ daughter remained in London.  The pursuer had an alternative position which 

is that were the court to find that the parties had reconciled after September 2024, the last 

time on which the parties lived in the same place and voluntarily shared a bedroom was 

9 December 2024 in Scotland, prior to a further dramatic argument on that date on the drive 

to London.  I reject that proposition as artificial and at odds with continuing sexual relations, 

the booking of a holiday to Mustique in January 2025, the pursuer’s Valentine’s post on 

Facebook in February 2025 and the defender’s involvement with the interior designer on the 

Scottish estate project as late as March 2025. 
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Habitual residence 

[63] The pursuer contends that while the defender may have spent more time in London 

than in Scotland in the year preceding proceedings being raised, the nature of that residence 

in England was quite different to the nature of her residence in Scotland.  The time in 

England is characterised as lacking a permanent and stable base (as the Fulham house was 

rented out regularly) whereas the Scottish cottage provided such a base.  Although the 

defender sought to categorise the cottage as a summer holiday home, the calendars 

produced by each party (numbers 6/20 and 7/149 of process) demonstrated that the parties 

spent time at the cottage most months of the year.  The pursuer was in Scotland more than 

he was in London, and the defender was with him in Scotland for about 246 days of the 

295 days he was in Scotland between January 2023 and September 2024.  The defender was 

in London more often than she was in Scotland, and the pursuer was with her in London for 

about 159 days of the 294 days she was in London.  Further, the evidence for the pursuer 

supported the conclusion that the defender was enthusiastic and engaged in the Scottish 

estate house project, including planning for a cookery school.  Her business plans moving 

forward as at summer 2024 were focused around her home in Scotland.   

[64] As stated in Pierburg supra, the test is qualitative and not quantitative.  It is “not 

simply a head-count of days and nights, although time spent in a particular location will be 

a relevant factor in most cases.”  Habitual residence is the place where someone has 

“established, on a fixed basis, his permanent or habitual centre of interest with all the 

relevant facts being taken into account for the purpose of determining such residence”: 

Marinos supra at [33].  The evidence led satisfies me that the defender established her 

habitual residence in London following her decision to remain in London after separating 

from her first husband in 2004.  She bought property there and established herself and her 
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business there.  All administrative features of her life are centred on London as are her 

friendships and her arrangements and plans for the parties’ daughter on their return from 

Ukraine.  For example, she sought out information about baby activities in London and 

arranged medical checks for the baby there.  I accept the defender’s evidence that she saw 

the Scottish cottage and estate house as holiday homes.  The fact that the estate house project 

was ambitious, had accommodation for the children and may have allowed for the running 

of cookery classes is not inconsistent with her view.  Similarly, the fact that the Fulham 

house was rented out regularly for short-term lets throughout the year does not preclude it 

being the parties’ home.  The parties’ circumstances and lifestyle afforded the opportunity 

for time to be spent between a number of comfortable family homes.  The evidence does not 

persuade me that the defender moved her centre of interests to Scotland however much the 

defender may have embraced the Scottish estate prior to the deterioration in the marriage.   

 

Decision  

[65] For the foregoing reasons, I am satisfied that the parties last resided together on 

27 March 2025 in London and that the defender was habitually resident there in the 

preceding 12 months.  Accordingly, I shall grant the defender’s motion for a mandatory sist.  

I reserve meantime the question of expenses.   

 


