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[1] The petitioner is a prospective group member in group proceedings proposed to be 

brought against the respondents, involving claims for personal injury.  The case has been 

allocated to a Lord Ordinary.  At this stage, the preliminary applications for the 

authorisation of a representative party (GP1/26) and for permission to bring group 

proceedings (GP2/26) have not yet been heard.  No date has been identified by parties or the 

court for a hearing about these issues to proceed.  
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[2] The petitioner requests the court, in the exercise of its nobile officium, to grant a 

motion to fix a commission hearing because of her serious health issues.  While the 

information before the court about the petitioner’s health dates back to 2023, it is clear that 

there are significant problems and it is accepted by the respondents that a commission 

hearing will be appropriate.  

[3] The central point raised before the court is whether the petitioner could have brought 

this motion before the Lord Ordinary because the two applications have already been made, 

or whether it can only be brought before the Lord Ordinary once permission is granted in 

the group proceedings, once raised.  

[4] We acknowledge that, in terms of rule 26A.18 of the Rules of the Court of Session, 

the service of the group register in relation to an application for authorisation of a 

representative party or an application for permission to bring group proceedings results in 

the commencement of the proceedings, although arguably, as counsel for the petitioner 

submitted, that has effect only to interrupt the running of prescription.  We also accept that 

the expression “depending cause” in chapter 35 of the rules could be viewed as wide 

enough to include an application for permission.  It is at least arguable that this should 

result in the motion for a commission hearing being dealt with by the Lord Ordinary.  

[5] However, we must also have regard to the whole circumstances, including the 

petitioner’s serious health issues, the timescales, the need to secure the preservation of her 

evidence, and the lack of absolute clarity from the rules of court and the authorities that the 

Lord Ordinary could definitely deal with such a motion at this juncture.  

[6] Having considered the authorities on nobile officium, we are satisfied that in this case 

there are indeed exceptional circumstances and compelling reasons.  We agree with the 

approach taken in the case of A, Petitioners [2024] CSIH 19;  2024 SLT 796;  while the 
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possibility of a right to bring the motion before the Lord Ordinary might suggest there was 

no gap in the law to be filled, simply leaving that motion to occur in the pressing 

circumstances of this case would not be appropriate.  As was said in A, Petitioners, our 

jurisdiction under the nobile officium can be used to alleviate and ameliorate procedural 

burdens where they are obstructive for the achievement of just solutions.  

[7] As a result, having regard to all of the circumstances put before us, in the interests of 

justice we will allow the prayer of the petition to be granted.  

[8] So far as the procedural issues raised by the respondents are concerned, if it is 

necessary for further motions to be brought before this court the same quorum of judges will 

deal with them.  However, the relevancy of any evidence led at the commission is a matter 

for the Lord Ordinary to deal with in due course.  

[9] We shall also ordain the petitioner to provide, within 14 days, the additional 

information sought by the respondents in Answer 5 to the petition.  

[10] Parties have already reached agreement on a number of points about the way 

forward.  The court will expect parties to cooperate fully with each other for the commission 

to take place and there will be concerns if that does not happen. 

[11] While the prayer of the petition has been granted, this case will continue in the 

Inner House until the commission has been completed.  If need be, either party can return to 

this court by way of motion in this petition process on matters arising from or incidental to 

the allowance of the commission, and we will include a provision in the interlocutor to that 

effect.  We would suggest that any supplementary applications ought to be dealt with on the 

papers unless there is some need for an actual hearing and we trust that parties will 

cooperate and minimise any additional matters.  
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[12] In relation to expenses, the petitioner has of course succeeded in the motion to 

appoint a commissioner.  But a number of points raised by the respondents were of 

assistance to the court and required further matters to be determined, including the 

procedural issues.  We see this is a case raising somewhat novel issues which required to be 

addressed by parties and this hearing was therefore necessary.  We find no expenses due to 

or by either party. 


