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Introduction 

[1] After being convicted in the High Court of Justiciary, the petitioner was made subject 

to an Order for Lifelong Restriction.  He is currently a prisoner in HM Prison Edinburgh.  

His petition is directed against the respondent, as being ultimately responsible (acting 

through the Scottish Prison Service) for the petitioner’s detention.  The petitioner maintains 

his position that he is innocent of the offences of which he was convicted.  He asserts that, as 

a result, he is not able to complete any rehabilitative course which he might rely upon in 

seeking to persuade the Parole Board that he should be released.  The petitioner argues that 

the respondent is therefore acting unlawfully because the petitioner does not have access to 
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a real opportunity for rehabilitation, and the respondent is not operating a system which 

provides this. 

[2] The substantive hearing was held on 5 December 2025:  at that hearing each of the 

parties adopted their Note of Argument and developed these through oral submissions. 

 

Factual circumstances 

[3] Certain of the factual circumstances are undisputed or are evidenced by official 

documentation which has been produced and has not been challenged.  With regard to the 

general framework within which prisoners such as the petitioner operate, and the 

rehabilitative programmes available, I accept the affidavit evidence of Greig Knox, Head of 

Risk at the Scottish Prison Service, and Angela Holmes, Head of Psychology for the Scottish 

Prison Service.  Both of these witnesses had a detailed knowledge of such matters, drawn 

from their experience in their respective roles.  It is necessary to set out the factual 

background which I have derived from these various sources, in a little detail. 

[4] On 16 June 2021, at the High Court of Justiciary at Livingston, the petitioner was 

convicted after trial of four charges of rape, each of which were subject to a domestic 

aggravation.  Two of the charges were aggravated by having been committed while the 

petitioner was subject to a bail order.  The four charges related to two different complainers.  

The petitioner had given evidence on his own behalf at the trial:  he denied the sexual 

offending, and sought to minimise the violent offending or lay the blame for that on the 

complainers.  The jury verdict was unanimous in respect of two of the charges, and by a 

majority in respect of the other two charges.  The sentence ultimately imposed on the 

petitioner was an Order for Lifelong Restriction (OLR), with a punishment part of 5 years, 

this sentence being backdated to 8 February 2020.  In imposing sentence, the sentencing 
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judge had before him two risk assessment reports.  The first report, prepared by Dr Stuart 

Doig and dated 13 December 2021, identified the petitioner as having a severe personality 

disorder, and a moderate level of psychopathic traits.  The second report, prepared by 

Professor Gary Macpherson and dated 7 March 2022, identified the petitioner as having an 

antisocial personality disorder, with a range of traits and behaviours on the psychopathy 

checklist.  Both Dr Doig and Professor Macpherson assessed the petitioner as presenting a 

high risk.  The petitioner was noted to be derogatory of the complainers, believing himself to 

be the victim.  Both of the risk assessors noted the petitioner’s pattern of denying or 

minimising prior offending - including in respect of prior offences to which he had pled 

guilty.  Professor Macpherson explained that the petitioner’s significant lack of insight and 

difficulties in accepting responsibility meant that there would be problems in carrying out 

the necessary work so that the petitioner could learn to self-regulate risk. 

[5] Although the petitioner states that he accepts his 2021 conviction, he in fact 

maintains that he did not commit any of the offences of which he was convicted by the jury.  

It is the respondent’s understanding that the petitioner has neither appealed his conviction, 

nor made any application to the Scottish Criminal Cases Review Commission, and the 

petitioner did not appear to take particular issue with the accuracy of that understanding. 

[6] The petitioner’s record discloses a number of previous convictions.  Some of these 

offences were also subject to a domestic aggravation.  In respect of one of these, the sentence 

imposed was a community payback order which, amongst other things, required the 

petitioner to participate in the Caledonian men’s programme. 

[7] On 26 April 2024, the petitioner was convicted of the illicit possession of a mobile 

telephone within prison, and a further period of imprisonment was imposed, to run 

consecutively to the sentence to which the petitioner was already subject.  The punishment 
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part then effectively expired on 19 March 2025, meaning that the petitioner is now 

“post-tariff”. 

[8] An individual subject to an OLR is subject to a risk management plan in perpetuity, 

and is monitored both in custody and in the community.  While in custody, the risk 

management plan is prepared by the Scottish Prison Service, but is then sent to the Risk 

Management Authority for approval.  The plan may be updated at certain points in time.  

The Scottish Prison Service must implement the plan, and report annually to the Risk 

Management Authority. 

[9] The petitioner was commenced on the short-term intervention programme, and 

completed part of that course in February 2020.  However, this is a set of modules designed 

for prisoners on short-term sentences.  Accordingly, when the petitioner’s status changed (as 

a result of the imposition of the OLR), this was no longer a suitable course and so it was not 

completed by the petitioner.  The petitioner has also completed certain health and safety 

courses during the period of his sentence to date, and been commenced in employed 

positions within the prison. 

[10] The Self Change Programme (SCP) is an offending behaviour programme offered in 

the custodial setting.  Offending behaviour programmes are accredited by a national board.  

The SCP is a high intensity course aimed at prisoners with a current conviction for a violent 

offence and a history of previous violence, who have been assessed as being at a high risk of 

re-offending using risk assessment tools for general violence and sexual violence.  The risk 

management plan relating to the petitioner, and dated 18 January 2024, records that the 

petitioner was assessed as being eligible for the SCP.  However, it was determined that the 

petitioner was not currently suitable for this course.  At a meeting held on 13 June 2025, a 

Programmes Case Management Board re-assessed the petitioner’s suitability.  It was agreed 
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that the petitioner was eligible for the SCP, to target his risk of seriously harmful violence.  

However, the Board were of the view that the petitioner was not suitable at the current time, 

because he was unable to identify areas relevant to his risk that he was motivated to work 

on.  It was considered that the areas which the petitioner was willing to work on would not 

address the key risk factors relevant to his offending, and he could not identify risk-relevant 

situations or behaviours that he was responsible for (instead he blamed his partners).  The 

petitioner’s suitability for the SCP can be reviewed at any time. 

[11] There have been a number of incidents involving the petitioner whilst he has been in 

custody, involving unauthorised substances or items, causing damage to his cell, conflict 

with other prisoners, and threatening and abusive behaviour towards prison officers.  By 

24 December 2024, the petitioner had accrued 14 misconduct reports, although the frequency 

of such issues did appear to decrease after a move within the prison estate.  That said, the 

petitioner had been placed on report in respect of a fight in January 2025, and on the 

morning of the hearing before me, the respondent had received information of a further, 

more recent, allegation involving the petitioner. 

[12] On 21 March 2025, the petitioner’s detention was reviewed by the Parole Board.  

Release was neither sought by the petitioner, nor directed by the Parole Board.  The 

petitioner had wanted to seek his release, but after consulting with his legal advisor, did not 

do so.  The risk management plan (updated to 6 January 2025) had recorded the view of the 

respondent and its partners that, at that time, the petitioner could not be managed 

effectively in less secure conditions, or in the community. 

[13] It is the petitioner’s perception, as he explains in his affidavit, that because he does 

not accept that he is guilty of the offences of which he was convicted, he cannot access 

rehabilitative opportunities in prison, in particular the SCP.  He feels that this is the 
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roadblock to his release from prison, and this is obviously causing the petitioner 

considerable distress.  However, I do not accept that the petitioner’s perception is well-

founded, since in this regard I prefer the affidavit evidence of Mr Knox and Ms Holmes.  

They are able to draw upon more than the perception of one individual, since they have a 

detailed knowledge of how the system operates, which is borne out of their relevant 

qualifications and/or operational experience.  It is worth setting out the evidence of Mr Knox 

and Ms Holmes in this regard in some detail. 

[14] Mr Knox explained the importance of the assessment of the risk posed by a prisoner 

in their progression through the prison system to less secure conditions of detention, or 

access to the community - and the varied factors taken into account in making that 

assessment for an individual prisoner.  Release on licence is entirely a matter for the Parole 

Board.  Their focus is the protection of the public.  They require to assess, with regard to an 

individual prisoner, whether it is no longer necessary for the protection of the public that the 

prisoner be confined.  In making that assessment, the Parole Board take into account a 

variety of information.  Because an offending behaviour programme directly targets the 

factors which influence offending behaviour and allows prisoners to take responsibility for 

their behaviour, it increases the likelihood of public protection.  Dependent on the risk 

which an individual prisoner has been identified as posing, and the type of offending 

behaviour programme identified as relevant, participation in such a programme may be the 

most effective way of the prisoner demonstrating the learning and engagement which would 

demonstrate a reduction in the risk.  It is not, however, the only way to do so, and each case 

is assessed on its individual circumstances.  Mr Knox was aware of prisoners who had 

progressed to less secure conditions, and who had been released on licence, who had denied 

having committed the offence for which they were imprisoned.  That included prisoners 
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who had been able to show a reduction in risk, other than by the completion of programmes 

during their time in custody.  Ms Holmes confirmed that there are many ways in which a 

prisoner can demonstrate that they could manage their risks:  that said, the Parole Board do 

rely heavily on positive engagement in programmes.  For a high-risk individual who 

requires the SCP, it can be difficult to evidence management of risks without active 

participation in that programme:  but this was because of the high-risk needs of such 

prisoners and the risk of them causing a high level of harm to others. 

[15] Ms Holmes also explained that “eligibility” for a programme relates to the persons 

targeted by a particular problem;  for example, one of the criteria for the SCP, is that the 

prisoner presents a high risk using one of the assessment tools.  “Suitability” for the 

programme relates to an individual prisoner’s presentation, including their readiness and 

willingness to engage, their attitude to their offending, and whether they accept 

responsibility for it.  A person could therefore be eligible for a programme, but not suitable 

for it:  a prisoner could not be put onto a programme which the prisoner did not want to do, 

and would not gain any benefit from.  For a prisoner to be suitable for the SCP, it was 

necessary that they recognise the identified risks as a problem which they needed to work 

on.  In cases where a prisoner does not accept having committed the offence(s) of which they 

were convicted, this can sometimes be done by a focus on previous convictions, or on 

“offence paralleling behaviours” in other areas of their life.  Given the length and intensity 

of the SCP, there has to be sufficient understanding and acceptance of problematic 

behaviour for a prisoner to work in a group with others during the programme.  This was an 

individualised assessment for the prisoner concerned (a “readiness assessment”).  Prisoners 

might accept their offending to different degrees, and the service would try to work with 
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that:  but that depended on a prisoner’s willingness to engage with problematic behaviours 

which they recognised they wanted help with. 

[16] In the petitioner’s case, Ms Holmes was of the view that the only areas which the 

petitioner had identified a willingness to work on were not relevant risk factors for his 

offending.  Although he acknowledged some violence, he largely blamed others and 

minimised his own actions.  In Ms Holmes’ experience, when a prisoner builds self-esteem 

and self-awareness while in custody, they were able to behave well in prison, take stock, and 

begin to take steps towards acceptance of responsibility for their risks and behaviour such as 

to improve their suitability for the SCP.  In her view, the petitioner was not yet at that stage.  

The completion of the vocational courses and employment within the prison had not 

prevented the petitioner’s problematic behaviour within the custodial setting, and so these 

are not acting as protective factors reducing his risk of harm.  The petitioner was still 

displaying behaviours which demonstrated that he remained high-risk.  Having regard to 

the qualifications and experience set out in Ms Holmes’ affidavit, I accept that she is 

well-placed to assist the court in explaining why the petitioner was not considered to be 

suitable for the SCP. 

[17] Ms Holmes also confirmed that the SCP was currently the only offending behaviour 

programme for high-risk prisoners:  the other programmes were designed for medium-risk 

prisoners.  However, it was not the case that maintaining innocence of the offence of which a 

prisoner was convicted, prohibited that prisoner from rehabilitation and participation in the 

SCP.  It did have to be borne in mind that a prisoner has a right to assert their innocence, 

and she and her colleagues neither could, nor would, force a change of position on such a 

prisoner:  indeed, it would be unethical to do so.  For this reason, in Ms Holmes’ view, it 

would not really be feasible to design a course solely for prisoners who maintain their 



9 

innocence of the offence(s) of which they were convicted.  She was not aware of such 

programmes being offered in England and Wales, or Northern Ireland.  While the authorities 

in England and Wales were moving to programmes which were not risk-based, these were 

in their infancy and had not been fully researched or tested.  Currently in Scotland there 

were not enough psychologists in the service to have programmes specifically aimed at 

working towards accepting responsibility and taking accountability.  However, the 

readiness assessment in relation to the SCP was an in-depth one, which involved exploration 

with an individual prisoner why it is that they may accept some matters, but maintain their 

innocence of others. 

[18] I was also confirmed in my acceptance of the evidence of Mr Knox and Ms Holmes as 

regards the respondent’s general approach to the rehabilitation of prisoners, including 

prisoners in the position of the petitioner, by that evidence also finding support in the SPS 

governors and managers notice dated 7 March 2013.  This notice had the stated purpose of 

providing advice to establishments regarding the management of prisoners who deny 

committing all, or parts, of their index offence.  The readership of the notice was reminded 

of a prisoner’s right to maintain an account differing from the index offence.  With regard to 

offending behaviour programmes, the notice considered different scenarios:  where a 

prisoner denied committing the offence, but had previous convictions, it was explained that 

that denial would not necessarily prevent the prisoner attending a suitable programme, as 

the earlier offending could be the focus of the intervention.  The notice also made explicit 

that denying the index offence did not automatically exclude an individual prisoner from 

progressing to less secure conditions, while recognising that it was reasonable and 

appropriate to consider the risk which the individual would likely present in future, prior to 

permitting any move. 
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Remedies sought 

[19] The petitioner seeks the following remedies: 

(a) declarator that the respondent has been, and is, acting unlawfully by failing to 

operate a system for the rehabilitation of prisoners which affords the petitioner 

access to a real opportunity for rehabilitation whilst maintaining innocence of 

the index offences; 

(b) declarator that, for the same reason, the respondent has been, and is, acting 

unlawfully in terms of Article 5 of the European Convention on Human Rights; 

(c) an order for payment to the petitioner of the sum of £2,000 with interest;  and 

(d) such further orders, including an order for expenses, as seems just and 

reasonable. 

 

The basis of the petitioner’s challenge 

[20] The petitioner’s challenge is essentially two-pronged. 

[21] Firstly, he argues that, as an individual, he has not had a real opportunity for 

rehabilitation.  The coursework which he has completed to date would not constitute that.  It 

is asserted that the petitioner has no realistic prospect of progressing towards release 

without completing the SCP, and that he cannot access the SCP as a direct consequence of 

maintaining his innocence:  an inability to identify areas to work on, is a direct and logical 

consequence of the fact that he does not accept the offending behaviour of which he was 

convicted in 2021.  It is further asserted that the petitioner has not been offered any 

alternative to the SCP, and has no means of demonstrating a reduction in the risk he is 

assessed to pose to the public.  His ability to secure release should not be dependent on his 
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expressing contrition.  It is argued that there is no adequate causal connection between the 

purpose of the petitioner’s deprivation of liberty (rehabilitation) and the conditions of 

detention, in the absence of his being afforded access to rehabilitative courses.  This is said to 

be Wednesbury unreasonable.  Accordingly, the petitioner’s detention is said to be arbitrary 

and contrary to Article 5 of the Convention. 

[22] The second limb of the petitioner’s challenge is that there is a systemic failure:  the 

respondent is failing to operate a system for the rehabilitation of prisoners which allows 

those who maintain their innocence to access rehabilitative courses, and accordingly to 

progress towards release.  That is said to be unreasonable and unlawful.  A foundation stone 

of that argument is the petitioner’s assertion that prisoners cannot access the SCP simply 

because they maintain their innocence:  in particular, that it is a direct and logical 

consequence of maintaining their innocence, that such prisoners cannot identify areas of 

their offending behaviour which would benefit from intervention and treatment.  It is 

suggested that in England, courses were being developed for prisoners who maintained 

their innocence. 

 

The relevant legislation 

[23] Article 5 of the European Convention on Human Rights is in the following terms: 

“Right to liberty and security 

 

1. Everyone has the right to liberty and security of person.  No one shall be 

deprived of his liberty save in the following cases and in accordance with a 

procedure prescribed by law: 

(a) the lawful detention of a person after conviction by a competent court;  

(b) the lawful arrest or detention of a person for non-compliance with the 

lawful order of a court or in order to secure the fulfilment of any 

obligation prescribed by law;  

(c) the lawful arrest or detention of a person effected for the purpose of 

bringing him before the competent legal authority on reasonable 
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suspicion of having committed an offence or when it is reasonably 

considered necessary to prevent his committing an offence or fleeing after 

having done so;  

(d) the detention of a minor by lawful order for the purpose of educational 

supervision or his lawful detention for the purpose of bringing him 

before the competent legal authority;  

(e) the lawful detention of persons for the prevention of the spreading of 

infectious diseases, of persons of unsound mind, alcoholics or drug 

addicts or vagrants;  

(f) the lawful arrest or detention of a person to prevent his effecting an 

unauthorised entry into the country or of a person against whom action is 

being taken with a view to deportation or extradition. 

 

2. Everyone who is arrested shall be informed promptly, in a language which he 

understands, of the reasons for his arrest and of any charge against him. 

 

3. Everyone arrested or detained in accordance with the provisions of 

paragraph 1(c) of this Article shall be brought promptly before a judge or other 

officer authorised by law to exercise judicial power and shall be entitled to trial 

within a reasonable time or to release pending trial.  Release may be 

conditioned by guarantees to appear for trial. 

 

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled 

to take proceedings by which the lawfulness of his detention shall be decided 

speedily by a court and his release ordered if the detention is not lawful. 

 

5. Everyone who has been the victim of arrest or detention in contravention of the 

provisions of this Article shall have an enforceable right to compensation.” 

 

[24] In terms of the relevant parts of the Human Rights Act 1998: 

“6.— Acts of public authorities 

 

(1) It is unlawful for a public authority to act in a way which is incompatible with 

a Convention right. 

 

(2) Subsection (1) does not apply to an act if— (a) as the result of one or more 

provisions of primary legislation, the authority could not have acted 

differently;  or (b) in the case of one or more provisions of, or made under, 

primary legislation which cannot be read or given effect in a way which is 

compatible with the Convention rights, the authority was acting so as to give 

effect to or enforce those provisions. 
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(3) In this section ‘public authority’ includes—  

(a) a court or tribunal, and  

(b) any person certain of whose functions are functions of a public nature, 

but does not include either House of Parliament or a person exercising 

functions in connection with proceedings in Parliament. 

 

[...] 

 

(5) In relation to a particular act, a person is not a public authority by virtue only 

of subsection (3)(b) if the nature of the act is private. 

 

(6) ‘An act’ includes a failure to act but does not include a failure to – 

(a) introduce in, or lay before, Parliament a proposal for legislation;  or  

(b) make any primary legislation or remedial order. 

 

[…] 

 

8.— Judicial remedies 

 

(1) In relation to any act (or proposed act) of a public authority which the court 

finds is (or would be) unlawful, it may grant such relief or remedy, or make 

such order, within its powers as it considers just and appropriate. 

 

(2) But damages may be awarded only by a court which has power to award 

damages, or to order the payment of compensation, in civil proceedings. 

 

(3) No award of damages is to be made unless, taking account of all the 

circumstances of the case, including—  

(a) any other relief or remedy granted, or order made, in relation to the act in 

question (by that or any other court), and  

(b) the consequences of any decision (of that or any other court) in respect of 

that act, the court is satisfied that the award is necessary to afford just 

satisfaction to the person in whose favour it is made. 

 

(4) In determining—  

(a) whether to award damages, or  

(b) the amount of an award,  

the court must take into account the principles applied by the European Court 

of Human Rights in relation to the award of compensation under Article 41 of 

the Convention. 

 

(5) A public authority against which damages are awarded is to be treated— 

(a) in Scotland, for the purposes of section 3 of the Law Reform 

(Miscellaneous Provisions) (Scotland) Act 1940 as if the award were made 

in an action of damages in which the authority has been found liable in 

respect of loss or damage to the person to whom the award is made; 
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(b) for the purposes of the Civil Liability (Contribution) Act 1978 as liable in 

respect of damage suffered by the person to whom the award is made. 

 

(6) In this section— 

‘court’ includes a tribunal;  ‘damages’ means damages for an unlawful act of a 

public authority;  and ‘unlawful’ means unlawful under section 6(1)” 

 

Decision 

The legal framework 

[25] The application of Article 5 of the Convention to prisoners such as the petitioner who 

are now serving an indeterminate sentence has been elucidated in the case law of the 

European Court on Human Rights, and domestic courts in the UK.  There is no need to trace 

the historical development;  the position is clearly set out in the decision of the UK Supreme 

Court in the case of Brown v Parole Board for Scotland [2017] UKSC 69;  2018 SC (UKSC) 49. 

[26] It is helpful to begin by summarising the key points as to the proper interpretation of 

Article 5 which can be drawn from the case of Brown, in so far as these are relevant to the 

petitioner’s case.  Article 5 provides that an individual can only be deprived of his or her 

liberty in certain defined situations, and in accordance with a procedure prescribed by law.  

One of the situations listed in that Article, is the lawful detention of an individual after 

conviction by a competent court (Article 5(1)(a)).  This requires not only that the detention 

follow from the conviction.  In addition, the requirement that the detention be lawful, means 

that it must not be arbitrary:  that is to say, there must be some relationship between the 

particular ground of permitted deprivation of liberty, and the place and conditions of 

detention.  Where the sentence imposed comprises a punishment part and a period 

thereafter when the prisoner remains in detention for reasons of public protection, a real 

opportunity for rehabilitation should be provided to the prisoner during the latter period.  

However, this principle must be applied realistically and flexibly.  The relevant treatment or 
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facilities need not be made available immediately:  a reasonable balance must be struck.  In 

the case of James v UK (2013) 56 EHRR 12, which is the genesis of this particular strand of 

Convention jurisprudence, the European Court of Human Rights accepted (at [218]) that 

rehabilitation involved the need for a prisoner to be provided with reasonable opportunities 

to undertake courses which are aimed at helping them address their offending behaviour 

and the risks they pose.  However, as the UK Supreme Court has made clear, Article 5: 

“does not create an obligation to maximise the coursework or other provision made 

to the prisoner, nor does it entitle the Court to substitute, with hindsight, its own 

view of the quality of the management of a prisoner and to characterise as arbitrary 

detention any case which it concludes might have been better managed” (Brown, 

at [29], drawing upon the earlier Supreme Court decision in R (on the application of 

Kaiyam) v Secretary of State for Justice [2014] UKSC 66;  [2015] AC 1344). 

 

[27] In terms of domestic public law, a prisoner being held for an indeterminate period 

for reasons of public protection may bring a claim of systemic failure, or of a failure to make 

reasonable provision for that individual prisoner, and/or of a failure to follow and apply the 

established policy which is in place.  The third type of claim is not in issue here, and so need 

not be discussed any further.  The first (a claim of systemic failure) would be a claim that the 

relevant authorities are in breach of their duty to provide systems and resources necessary to 

afford to such prisoners a reasonable opportunity to demonstrate that they are no longer 

dangerous.  The second type of claim is one asserting that there has been a breach of the 

duty to provide systems and resources in respect of an individual prisoner in a rational way:  

in order to succeed in that sort of claim, the prisoner will have to prove that the failure was 

so egregious that it satisfies the test of Wednesbury unreasonableness.  These propositions can 

be drawn from the case of Kaiyam (per Lord Mance and Lord Hughes at [41]), and also the 

earlier decision of the Court of Appeal for England and Wales in that case (R (Kaiyam) v 

Secretary of State for Justice [2013] EWCA Civ 1587;  [2014] 1 WLR 1208, per Lord Dyson MR 
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at [23] - [31]).  Although Kaiyam was an English appeal, these principles are of equal 

application in Scotland.  They are also specifically discussed in the context of a prisoner’s 

complaint that appropriate rehabilitative courses were not being made available for those 

who protested their innocence, in another English case, that of R (Gourlay) v Secretary of State 

for Justice 2016 EWHC 1957 Admin.  It was stressed by the court in that case that the relevant 

authorities were not under an absolute duty to devise and provide all of the courses and 

assessments which would be necessary to maximise a prisoner’s chance of securing release. 

[28] Most of the decided cases in this area of the law concern whether there has been a 

delay in providing a real opportunity for rehabilitation which constitutes a breach of 

Article 5(1)(a) of the Convention.  It was made clear in the case of Brown that it would be rare 

in such situations to find that there had been a violation of Article 5(1)(a).  It is a high 

threshold.  The delay must be assessed in the context of the gravity of the offence and the 

amount of work on the offending behaviour which is therefore required, and the range of 

courses which has already been accessed by the offender.  The case of BS v Scottish 

Ministers [2024] CSOH 47;  2024 SLT 579, is an example of a recent case where there was 

found to be a breach of Article 5(1)(a). 

[29] The petitioner’s case, however, concerns a slightly different scenario, which has been 

discussed less often in the case law:  not an asserted delay in providing a place on a 

rehabilitative course, but the provision of rehabilitative courses appropriate to those who 

maintain their innocence of the charges of which they were convicted.  It was, as mentioned, 

the subject of the case of Gourlay.  A similar issue has also arisen in England and Wales in the 

context of the Parole Board considering whether to recommend the release of a prisoner, or 

the authorities deciding whether to revise a prisoner’s risk categorisation:  how is an 

individual’s continued protestation of innocence to be appropriately treated in those 
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contexts?  I accept that, as the respondent argued, the assessment of the risk posed by a 

prisoner is at the core of each of those two exercises.  In the petitioner’s case, his post-tariff 

detention is for the protection of the public, and were he to seek that the Parole Board 

recommend his release, issues of risk would also be key for the Board.  Indeed, the petitioner 

is hopeful that successful completion of the SCP (or an alternative course) would provide the 

Board with an evidence base for a decision that his risk has reduced to a level which is 

manageable within the community.  I therefore accept that some helpful guidance may be 

derived not only from the Gourlay case, but also from the cases of R (Oyston) v Parole Board 

for England and Wales (1 March 2000);  [2000] 3 WLUK 35, and R (Roberts) v Secretary of State 

for the Home Department [2004] EWHC 679 (Admin). 

[30] In the cases of Oyston and Roberts it was suggested that one must start from the 

premise that (in the absence of a successful appeal) an individual is guilty of the offences of 

which he has been convicted.  It would, however, be unlawful for the relevant authorities to 

refuse to recategorize a prisoner, or to refuse to recommend release on parole, purely on the 

basis that the prisoner maintains his innocence.  Instead, what is required is an assessment 

of the risk posed to the public.  A denial of guilt is thus not conclusive in the exercise facing 

the authorities;  but nor is it irrelevant.  This approach was also followed by the court in the 

case of Gourlay.  In the cases of Oyston and Roberts it was accepted by the courts that in cases 

of persistent violent or sexual crime, a continued denial of guilt may well mean that the risk 

posed by the prisoner is high, or simply cannot be assessed.  An observation of Elias J, in the 

case of Roberts (at [42]) seems capable of more general application to prisoners progressing 

through the system towards the possibility of release: 

“Given that the danger must be presumed from the nature of the index offence, it is 

plainly a proper requirement that there should be cogent evidence in the diminution 

of risk if the safety of the public is to be secured.  No doubt to those in denial the 
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recitation by a review team that being in denial does not of itself preclude 

re-categorisation may appear to have something like a mantra-like quality.  There is 

no doubt that if they disqualify themselves from the courses which address their 

specific offending, it will be considerably more difficult than to be able to satisfy the 

review team that re-categorisation is justified.  This is not, however, a punishment 

meted out to them because they have not admitted the offences, but it is because by 

being in denial they limit – and in many cases severely limit – the practical 

opportunity of demonstrating that the risk has diminished.  Indeed, their denial 

demonstrates that they have not accepted that the risk was ever present.” 

 

[31] The facts of the case of Gourlay are instructive in understanding one particular aspect 

of the court’s decision to reject the prisoner’s challenge in that case.  The evidence there was 

that a pilot course for medium-risk offenders, which could accommodate a small number of 

offenders who denied their offending, was being rolled out.  A course directed to high-risk 

offenders remained in development:  however, it appeared possible that those denying their 

offending would only be able to access that course if they were able to identify problem 

areas in their lives in order that they could meaningfully engage.  Whilst the court accepted 

that a systemic duty included a duty to keep course provision under review and develop 

course provision in line with ongoing research, it was not persuaded that there had been any 

breach of the duty:  these were complicated matters, and there was no evidence that courses 

should have been devised sooner.  Nor could any criticism be made of the authorities for 

rolling out new courses in such a way as to permit the training of those delivering the 

course, and for the review and adjustment of course content.  Since the claimant in that case 

was unable to recognise any problem areas or need for change in his own life, it was likely 

that he would not qualify for the high-risk offenders course in any event.  This was the 

factual context in which the court observed that it would be very difficult for a prisoner to 

prove that material available to the authorities at a particular time meant that it was 

reasonable for them to devise a new course, or to do so more quickly. 
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Application of the law to the facts of the petitioner’s case 

[32] This is a case where the dispute between parties was not really on the content of the 

law (about which they were in broad agreement), nor indeed on the general factual 

background, but on particular key elements of the factual picture, and on how the law 

applied to the facts of the petitioner’s case.  My decisions on these disputed matters are 

closely intertwined. 

[33] It would plainly be unlawful for the respondent to refuse to provide a post-tariff 

prisoner, such as the petitioner, with a real opportunity for rehabilitation on the sole basis 

that he maintains his innocence of the index offences.  However, for the reasons already 

given, I accepted the evidence of Mr Knox and Ms Holmes regarding eligibility and 

suitability for participation in the SCP, the other methods which are open to prisoners to 

demonstrate a reduction in risk, and the petitioner’s own progression.  I therefore do not 

accept that the petitioner (or other prisoners in his position) cannot access the SCP as a direct 

consequence of maintaining innocence of the offences of which they have been convicted.  

I do not accept that there has (as the petitioner asserts) been a policy decision on the 

respondent’s part that prisoners such as the petitioner are not suitable for the SCP.  Nor do I 

accept that the petitioner’s ability to secure release is dependent upon an expression of 

contrition by him.  By failing to establish that the respondent has (as a matter of fact) acted 

in that way, the petitioner also fails to establish that the respondent has as a consequence 

acted unlawfully in the manner which the petitioner asserts. 

[34] In the absence of the petitioner’s 2021 conviction being overturned, the starting point 

for the authorities in assessing the risk which the petitioner poses to the public, must be that 

he is guilty of those offences of which he was convicted.  This is also necessarily the context 

of the real opportunity for rehabilitation with which the petitioner must by law be provided.  
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The petitioner’s focus in this case is on the SCP, a course for which he has been assessed to 

be eligible, but not currently suitable.  It is clear from the evidence that the nature of the SCP 

is such that for the petitioner to meaningfully engage with, and benefit from, that course, he 

would require to identify risk factors which he could work on.  I accept that there is 

sufficient flexibility in the SCP to accommodate the petitioner (or any other prisoner) 

protesting his innocence.  For example, in the petitioner’s case, he has offended prior to the 

index offences:  he could therefore explore whether he might use those convictions as a 

“proxy”, that is to say, as a means of identifying risks which he might work on in the SCP.  

At present, however, the petitioner does not appear to be engaging fully with the process.  

Indeed, one can well see how the petitioner’s denial of guilt or minimisation of his conduct 

in relation to his previous convictions, teamed with his maintaining his innocence of the 

index offences, may be indicative of his continuing to pose a high risk.  In all of the 

circumstances, the specific conclusion reached by the Programmes Case Management Board 

at their meeting of 13 June 2025 is not Wednesbury unreasonable, and nor is the respondent’s 

broader approach to the provision of rehabilitative opportunities to the petitioner in this 

regard. 

[35] It was suggested on the petitioner’s behalf that an alternative course could, and 

should, be provided for those (like the petitioner) who continue to protest their innocence.  

But this is to misunderstand the purpose of the rehabilitative courses which are currently 

being provided by the respondent in the custodial setting.  The nature of such courses means 

that it is not possible to entirely decouple them from the index offences and the underlying 

causes of offending.  The sentence being served by an individual prisoner is one which was 

selected by a court, having regard to the recognised purposes and principles of sentencing as 

they apply to the nature and circumstances of the particular offence of which the individual 
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was convicted, and to his or her personal circumstances.  Where that sentence includes a 

component of indeterminate detention for the protection of the public, the authorities are 

required in law to provide the prisoner with a real opportunity for rehabilitation.  But that 

rehabilitation cannot be shorn of its context.  In order to accurately identify the risks which 

the prisoner poses to the public, and to successfully carry out the necessary intensive work 

to achieve a sustainable reduction of those risks, it is inevitable that the index offence and 

historic offending, and the underlying factors which may have contributed to these, will 

have to be taken into account.  If a prisoner does not accept that he has committed any 

offences, nor that he poses any risk to society which requires rehabilitative work, then 

(analogously with the cases of Oyston and Roberts), it may not be possible for the prisoner, 

through coursework, to make meaningful progress which is capable of being measured.  

Indeed, it can be understood that, in respect of certain offences, a prisoner’s continued 

insistence that his or her conduct was not criminal may signal a concerning lack of insight 

into their behaviour which indicates that the risk posed to the public remains high.  

Similarly, whilst in this case the petitioner suggested that the respondent ought to be able to 

devise a course which essentially started at the stage prior to an acceptance of guilt, this 

would likely face the same difficulties, as well as sharply raising the ethical issue which 

flows from the right of a prisoner to maintain their innocence.  In any event, there was no 

evidence of developed, operational, courses in other jurisdictions which took a different 

approach to that adopted by the respondent, or which were tailored specifically to those 

prisoners who maintain their innocence of the index offence.  Indeed, it is perhaps notable 

that in the case of Gourlay, it was thought possible that the course which was said to be being 

developed in England at that time, would require prisoners who denied their offending to 

identify problem areas in their lives so as to allow for meaningful engagement.  Ms Holmes, 
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whose evidence I accepted, was not aware of programmes being offered elsewhere in the UK 

which were solely for prisoners who maintained their innocence, and she explained that the 

move in England and Wales to programmes which were not risk-based was still in its early 

stages.  Furthermore, as was noted in the case of Gourlay, it will be difficult for a petitioner to 

establish that the duty to which the relevant authorities are subject, requires the devising of 

a new course, or more rapid introduction of such a course:  the petitioner in this case has not 

led sufficient evidence to succeed on that ground.  It is not Wednesbury unreasonable for the 

petitioner not to be offered a place on a course which is an alternative to the SCP. 

[36] In any event, I accept that, factually, successful completion of the SCP is not the only 

way for a prisoner to demonstrate risk reduction.  Even were it not possible for the petitioner 

to undertake the SCP, I am satisfied that it is open to the petitioner to conduct himself in 

such a way while in custody so as to seek to persuade the Parole Board that the risks which 

he is assessed as posing to the public have been reduced to a level which can be managed 

within the community.  The petitioner here has accumulated misconduct complaints while 

in custody - however, this is a matter which lies within his own control. 

[37] For all of these reasons, I am satisfied that the respondent is providing the petitioner 

with a real opportunity for rehabilitation in his post-tariff period, as that is properly 

understood by reference to the case law.  The respondent has developed, and offers, a 

rehabilitative course (the SCP) for which the petitioner is eligible.  There has been no delay 

in its provision:  rather, the adverse decision on the petitioner’s current suitability for the 

course relies upon his failure to identify relevant risk areas which he is willing to work upon 

in the SCP.  That decision is not Wednesbury unreasonable.  The decision on the petitioner’s 

suitability may be reviewed at any time, and there is scope for a flexible approach to the 

identification of risks which would accommodate the petitioner’s stance of innocence of his 
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2021 conviction.  The petitioner has a fear of (as his counsel encapsulated it) being left to 

languish in custody, and is keen to work towards securing his freedom.  However, the key to 

that continues to lie in his own hands.  The relevant authorities are not preventing him from 

engaging in appropriate rehabilitative courses simply because he protests his innocence.  

Nor was there evidence that an alternative type of course for such prisoners had been 

devised and tested elsewhere - even before one considers the hurdles which a prisoner faces 

in persuading the court that the respondent’s duty obliged the introduction of such courses 

in Scotland within a particular timescale.  In any event, I accept that factually it is not a 

prerequisite for the Parole Board making a recommendation for release that the petitioner 

(or any other high-risk prisoner) successfully completes the SCP:  it is possible for a prisoner 

to demonstrate a reduction in risk by other means.  The petitioner has therefore not 

established a breach of duty on the respondent’s part, with regard to the operation of a 

system making provision for the rehabilitation of prisoners who protest their innocence.  

The provision of the respondent’s system as it relates to the petitioner as an individual, is 

not being done in a manner which is Wednesbury unreasonable.  There is no breach of the 

respondent’s domestic public law duties.  The petitioner has failed to establish that his 

detention has become arbitrary.  It is not contrary to Article 5 of the Convention.  

Consequently, the respondent is not acting unlawfully in terms of section 6 of the Human 

Rights Act 1998.  Accordingly, the petitioner is not entitled to either of the declarators which 

he seeks. 

[38] Standing my decision on the two declarators sought by the petitioner, the question of 

payment of a sum of money to the petitioner does not arise.  This was not fully developed 

within submissions, and therefore I will express no view on issues of quantification. 
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Disposal 

[39] I shall therefore repel the petitioner’s second to fourth pleas-in-law and refuse the 

petition.  I shall reserve all questions of expenses. 

 


