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Introduction

[1] The appellant challenges the imposition of an order for lifelong restriction on
26August 2025 at the High Court in Edinburgh after he was convicted of raping two women
in the flat where he lived, on the outskirts of Edinburgh, on the same date in 2019. In
essence, his ground of appeal is that the statutory criteria for making an OLR were not met

and that the sentencing judge erred in concluding that they were.



[2] The charges were these:
“(001) on 20 February 2019, at ... you OTU NYIAM also known as RAYMOND
NYIAM did assault [the first complainer] ... and, while she was incapable of
consenting because she was asleep or unconscious and because of the effects of
alcohol, lie on top of her and penetrate her vagina with your penis and you did thus
rape her... Section 1 of the Sexual Offences (Scotland) Act 2009; and
(002) on 20 February 2019 at ... you OTU NYIAM also known as RAYMOND
NYIAM did assault [the second complainer] ... and, while she was incapable of
consenting because she was asleep or unconscious and because of the effects of
alcohol, lie on top of her and penetrate her vagina with your penis and you did thus
rape her...Section 1 [of the 2009 Act].”

The indictment also contained a docket (notice) signalling that the Crown would adduce

two other women to describe the events in which he had raped them in 2017 and 2018 (and

for which he was convicted in 2020 and sentenced to imprisonment in 2021.)

Procedure

[3] Following his conviction on 15 April 2025, the prosecutor lodged a notice of intention
to apply for a risk assessment order, previously intimated to the appellant, and invited the
judge to make that order. The appellant had already been convicted of the two rape charges
on the docket and was serving an extended sentence, imposed on 7 April 2021, throughout
the period he had been remanded in custody awaiting trial. The judge adjourned for the
preparation of a justice social work report and continued consideration of the Crown’s
motion. At the adjourned diet, the judge made a risk assessment order. The appellant

remained remanded in custody (and serving his earlier sentence) until sentence was passed.

Other convictions
(4] The appellant’s criminal record begins in 2007 when he was convicted of assault to

injury for which he was fined in 2008 following deferrals. Also in 2007, on a sheriff court



indictment for two charges of assault to injury committed on bail, the court imposed a
community service order of 225 hours. In 2009, he was made subject to a restriction of
liberty order for possession of an offensive weapon.

[5] On 10 November 2020 he was convicted of raping CC and DD, young women who
also gave evidence at his trial in 2025. In due course the court imposed an extended
sentence of 10 years with a 7-year custodial term, backdated to 10 November 2020. The
judge reports that he had been on bail for those offences when he committed the crimes on

the indictment on which he now appeals.

The circumstances of the offences

Charge 1

[6] The two complainers were friends and met up with another friend on the evening of
19 February 2019 in a flat and then in a nightclub in central Edinburgh. Both knew the
appellant and had been in his company before but did not arrange to meet him that night.
They were drinking alcohol throughout the evening. The first complainer began to feel very
drunk and had no further recollection before waking up in the appellant’s bed to find him
on top of her having sexual intercourse with her. She had not agreed and did not want it to
happen. She asked him to get off and, eventually, he did. She did not know what to do and
lay there feeling drunk and ill. She recalled that she had seen the second complainer at the
flat at some stage. The first complainer left and went home and kept all of this to herself

before telling her boyfriend sometime later.



Charge 2

[7] The second complainer recalled being very drunk and that the first complainer, who
was not readily affected by alcohol, also seemed very drunk. The group separated in the
early hours before the first complainer and their friend contacted the second complainer to
invite her to join them at the appellant’s house. Everyone was drinking but the second
complainer, who was now feeling very drunk, did not drink any more. Her last memory
was being in the living room with her two friends from before and the appellant and a male
friend of his. Her next memory was being in bed with the appellant on top of her. They
were naked and the appellant was thrusting his penis into her. She did not know how she
came to be naked and was very confused. She did not want this to happen and made an
excuse and went to the toilet. She felt extremely intoxicated. The first complainer had
already left, and the second complainer got a taxi home with her female friend and told her
what had happened, but not in any detail. She had not wanted it to happen nor had she
agreed. She spoke to the police in April 2021 without going into detail and then made a full
statement that October. It was agreed by joint minute that the appellant had penetrated her

vagina with his penis.

Evidence of similar events adduced under the docket

5 March 2017

[8] Witness CC went drinking at a different nightclub in central Edinburgh. She got
talking with a man she liked and she invited him, his friend (the appellant) and her friend
GR to come home with her for more drinks. When she was out of the room, the appellant
made drinks of what she was told was vodka and orange juice. She was speaking to GR and

the appellant and told him she had a boyfriend. He told her she was drinking too slowly.



She did not remember anything after that. She was not sexually interested in him and had
not got the impression that he was interested in her. Her next memory was waking up in
bed, naked, with the appellant beside her. She felt unwell as if she had an abnormal
hangover. She did not want any of this and got up, dressed, and went downstairs. She was
very upset, scared, panicked and confused and asked GR to get the appellant to leave.
When she went to the bathroom, she realised the appellant had had sex with her from the
feeling she had and then finding semen. It was agreed by joint minute that the appellant
had penetrated her vagina with his penis. She had not wanted to have sex and had no
memory of it happening. She went to her GP for testing and the morning after pill and, two
days later, reported the matter to the police. She was clear in her evidence that she did not

consent.

28 November 2018

[9] Witness DD was a university student who lived in a student flat comprising six
ensuite bedrooms. During the evening, she began drinking with flatmates before going out
with them to a nightclub where she had more to drink with her friends. She then invited
more friends to join them and her last memory was seeing them arrive. She had no clear
memories thereafter except for flashes. She could recall standing on a street corner and
being cold, perhaps halfway home. She could recall the smell of pizza back at her flat and a
flatmate giving her some pizza. She next remembered waking up in bed, naked except for
pants. She felt as if she was having a nightmare in which someone was having sex with her.
She woke up and had a feeling that she had been penetrated. She found a passport on her
bed bearing the name Raymond Otu Nyiam. It was agreed by joint minute that the

appellant had penetrated her vagina with his penis.



[10]  She went to see her flatmates to ask what had been happening. They tried to calm
her down. They told her there had been a guy in her room, but she had no memory of it.

She had a boyfriend and had not wanted sexual contact with anyone that night. She went to
a clinic where staff contacted the police for her. She had not consented. She was in a
committed relationship and having sex with anyone else was out of the question. Her
friends said that she had gone to bed herself and the appellant had left the communal area to
go to the toilet in her bedroom. They went to check if all was well, found him in her room
and told him to leave. They were unable to rouse the complainer.

[11]  The appellant gave evidence that he had no sexual contact with the first complainer.
He did have consensual sex with the second complainer, CC and DD. He did not mix drinks
at CC’s house. He had only gone into DD’s room to use the toilet. She agreed to him

staying in the room with her and having sex.

Justice social work report

[12]  The appellant accepted no responsibility for his crimes. At that time, he was going
out 3-4 nights each week, drinking alcohol, taking drugs and “meeting women,” later
described as having sex with strangers. He was surprised to have been convicted and
maintained that the allegations were false. He displayed negative attitudes towards the
women he raped and their motives. He showed no insight into his behaviour.

[13]  The appellant’s father, who was violent to his mother, left home when the appellant
was 4 years old. His mother confirmed that her Nigerian husband was dominant,
controlling and both physically and verbally abusive. She raised the appellant and his
brother. The appellant suffered racist abuse as a child. At times he was sent to live with his

father in Manchester as his mother struggled to control his behaviour. His father died in



2016, but the appellant remains close to his mother and brother. The appellant has never
had a long-term relationship.

[14]  The appellant presented behavioural problems from the age of 5 years, when he was
diagnosed with ADHD. He was treated with Ritalin, which he stopped taking when aged 11
years. In his adulthood it was doubted that he had truly had ADHD. In his teens he became
involved in anti-social behaviour. He had various jobs after leaving school but was
unemployed for two years before being imprisoned. He has worked and engaged in
education in prison and regularly attends church. He had incurred five Governor reports,
the most recent in September 2024 for fighting with his cellmate.

[15]  Whilst he is in good physical health, he has a history of drug use. He took cannabis
from the age of 12 years; ecstasy from age 14 years and in his twenties was using ketamine,
cocaine and drinking. He says he was intoxicated on the occasions giving rise to his
convictions.

[16] He presented a high risk of sexual reoffending on RM2000 and Stable assessments
and is a high risk of committing further offences unless certain needs are addressed: social
influences, capacity for relationship stability, hostility towards women, lack of concern for
others, poor problem-solving skills, sexual preoccupation and deviant sexual preferences.
When he reached his parole qualifying date in May 2024, social work assessment was that he
could not be safely managed in the community. An order for lifelong restriction was under
consideration prior to his extended sentence being imposed. The social worker considered

that he could not be safely managed in the community.



Risk assessment report
[17]  Sophie Higginson, a Chartered and Registered Psychologist, who was appointed as
an RMA risk assessor in 2025, prepared a risk assessment report. The judge plainly
considered it very carefully and summarised the key features in his report for this court. She
noted that the appellant committed these offences when on bail. There appeared to be
planning in his offending. His difficult life experiences had predisposed him to offend. She
reported that:
“...anti-social attitude and personality traits (reflected in his tendency to prioritise his
immediate wants and needs over the consequences for others) alongside his
preoccupation with sex (measured under sexual health) appear to have led him to
seek out sexual gratification in a way that prioritised his own wants/needs over any
concern for the women who became his victims.”
[18]  She found that he was avoidant of discussing his sexual functioning. School records
suggested that from the age of 5 years he showed aggression towards other pupils and was
moved to a special educational needs school where he regularly got into fights. A male
nurse who worked with him noted that he tended to present as dismissive and superior to
female professionals. At high school he would truant, smoke cannabis, steal and engage in
anti-social behaviour. He was frequently admitted to hospital in his teens on account of
drug use. He was sexually active from the age of 14 years.
[19]  The risk assessor identified significant allegation information that led to a trial in the
High Court in 2015 on three sexual offence charges:
¢ Indecent assault in 2005, when he was alleged to have administered ecstasy to a 15-
year-old girl before kissing her, lying on top of her, exposing her bra and unfastening
her trousers. She felt sleepy after he gave her a soft drink.

e Attempted rape in 2010 of an intoxicated complainer, after which he was alleged to

have followed her and demanded sexual intercourse.



e Rape in 2012 of an intoxicated and sleeping girl aged 16 years to whom it was alleged
he had supplied alcohol, penetrated her whilst she was asleep and persisted when
she woke up, putting his hand over her mouth to stop her screaming.

[20]  Notice was given of two other incidents, in 2011 and 2014. In the former he was
alleged to have sexually assaulted an intoxicated and sleeping woman before she woke up
and he punched her, pinned her down and bit her neck. In the latter, he had induced a
woman to go with him to a party but took her to his empty house and tried to stop her
leaving, prompting her to advise the police what had happened.

[21]  Having certain personality traits may mean that the process of change is not
straightforward but, if intervention work is responsive to his personality traits, change
appears feasible at present. It was an important consideration that he was serving his first
prison sentence and had yet to access offence-focussed treatment. Accordingly, the long-
term management of his risk factors has not yet been tested. For this reason, Ms Higginson
could not conclude that he may not make changes ensuring that he does not present an
enduring risk to the public. She concluded: “...ultimately and with much deliberation, I
have reached the opinion that Mr Nyiam presents a Medium risk” on RMA risk
categorisation.

[22]  Ms Higginson noted that the previous risk assessor had found that the appellant met
the diagnostic threshold for anti-social personality disorder. She also noted with reference to
his childhood, but now discredited, diagnosis of ADHD that its traits can overlap with
antisocial personality disorder. The appellant demonstrated relevant traits for narcissistic
and psychopathic personality disorder. Ms Higginson reached the same conclusions. His

narcissistic traits were: a sense of entitlement, particularly relating to sex; being
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interpersonally exploitative; and lacking empathy, particularly on the impact of his
offending.

[23] Inthe UK, a Psychopathy Checklist Revised (PCL-R) score of 25 would be diagnostic
of psychopathic personality disorder. The appellant scored 23. His psychopathic traits are
relevant to his risk. The following traits were definitely present: glibness/superficial charm;
lack of remorse; promiscuous sexual behaviour; early behavioural problems; lack of realistic
long-term goals; failure to accept responsibility for his own actions; and revocation of
conditional release (offending on bail). Many psychologists consider there to be significant
overlap between antisocial personality disorder and psychopathic personality disorder
traits.

[24] At para 86 of the RAR there is an extensive list of other psychopathic traits deemed
partially present: grandiose sense of self-worth; need for stimulation/proneness to boredom;
conning/manipulative; shallow affect; callous/lack of empathy; parasitic lifestyle; early
behavioural problems; impulsivity; irresponsibility; juvenile delinquency; and criminal
versatility.

[25]  The appellant met many of the features assessed on the Risk of Sexual Violence
Protocol version 3. On the Historical Clinical and Risk Managaement-20 tool, five out of ten
historical factors were present and another four were partially present. All five future risk
management factors appeared to be present. Possible protective factors include his higher-
than-average intelligence, secure attachment with his mother and some capacity to cope and
implement self-control. He reports a motivation for treatment, has some history of work
and some structured leisure activities. He has engaged with professionals and can outline

some life goals, albeit they are vague. He has some support from his family. We note that
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most of these supposedly protective factors would have been present when the appellant

was committing his crimes.

[26]  Generally concerning features are that he has never had a long-term intimate

relationship and has an ongoing preoccupation with sex. Ms Higginson noted, at para 123,

somewhat optimistically given her cautious language, that:

“In custody, Mr Nyiam has evidenced some capacity to engage with and respond to
supervision, and it appears that if he feels it is in his best interests, he may have the
capacity to engage in risk management measures.”

[27]  The appellant has a propensity to seriously endanger the psychological well-being of

members of the public at large. His offending involves planning and he does not desist

when on bail. The position is even more concerning if allegation information is considered.

He has problematic, persistent and pervasive characteristics relevant to risk. His most

notable protective factor is “his current motivation for treatment” such that there remains

potential for him to address and manage his risk. It will not be straightforward given his
personality difficulties. The assessor appeared to put weight on the appellant not sexually
offending in prison as being suggestive of manageability. He has gone through a generic
programmes assessment process in prison, demonstrating motivation to engage in offence-
focussed work. Whilst his responsiveness to treatment has not been tested, there is currently
reason to believe he may be amenable to change and the risk he poses could be reduced
following intervention.

[28]  Despite all of the indications of high risk, Ms Higginson concluded:
“135....Ultimately, with much deliberation, on balance given this is Mr Nyiam’s first
custodial sentence and would be his first time under long-term licence conditions
alongside the evidence of potential protective factors, as an assessor I cannot
currently reasonably conclude that only lifelong measures would be sufficient for
managing his risk long-term. At the current time, there remains potential that he will

respond to rehabilitative and supervisory measures in a way that will reduce his risk
long-term.
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136.  With much deliberation, I am of the opinion that Mr Nyiam presents a
Medium risk.... This is not to say that Mr Nyiam does not pose a risk of serious
harm which will require an appropriate level of risk management. Rather that, given
Mr Nyiam has not previously received a long-term custodial sentence or been
managed long-term under licence conditions and given his apparent willingness to
engage in appropriate intervention measures, I cannot discount the possibility for
him to make change. I therefore could not reasonably conclude (based on currently
available information) that he is highly likely to pose an enduring risk to the public
at the current time.”

[Emphasis added]

Plea in mitigation
[29] The medium level of risk made it appropriate to impose an extended sentence and
inappropriate to make an order for lifelong restriction. The offences occurred some years

ago and there appeared to be emerging protective factors in a man now maturing.

The judge’s reasons

[30] Thejudge demonstrates, in his detailed and careful report, that he fully understood
and carefully evaluated all of the information before him. He was concerned by the clear
pattern of sexual offending demonstrated in the appellant’s four convictions for rape,
against bail conditions in these proceedings. He identified the risk criteria. Noting the
appellant’s personality disorder and traits, which the assessor had conceded would impede
the process of change, he considered that the assessor had taken a somewhat optimistic and
speculative approach to his amenability to change and the development of protective
factors. Little weight should be given to the appellant not sexually offending in prison and it
was not apparent that the risk assessor appreciated that. At para 136 of the report, the
assessor had applied a higher test than the risk criteria by referring to a “high likelihood”

when s 210E of the Criminal Procedure (Scotland) Act 1995 specifies only “likelihood”. The
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judge found that the risk criteria were met on the balance of probabilities and made an order

for lifelong restriction with a punishment part of 4 years to be served concurrently with his

extended sentence. He made a non-harassment order of indefinite duration in respect of the

two complainers on charges 1 and 2.

[31] In commenting on the grounds of appeal he states:
“[104] The appellant is intelligent and plausible, and has indeed been described as
charming by professionals from early adulthood (report paragraph 140); he engages
well with those supervising him and expresses a willingness to undergo programme
work and he claims to be motivated to change, but he has little or no insight into his
behaviour, despite repeated arrests and now two convictions for rape. I consider
that it would be dangerous to rely on him making (to some extent) the right noises,
in the face of his proven conduct and it respectfully seems to me that the assessor has
placed too much reliance on what seems to me to be largely speculation as to how
the appellant might respond to any treatment programme and supervision.”

Note of appeal

[32] It was excessive to impose an OLR given the terms of the RAR and the risk assessor’s

view that some of his risk factors are amenable to change, he has potential to develop

protective factors and there is potential for him to manage his risk. His personality traits are

amenable to change and there is no basis for concluding that he poses an enduring risk of

serious harm that is not amenable to change.

Appeal submissions

[33] It was significant that the appellant had not yet had an opportunity to engage with
the extension period of his extended sentence. It followed an earlier risk assessment report
in which the risk assessor had taken account of the conduct of which the appellant is now
convicted as allegation information and an OLR was not made. Where the risk assessed was

medium, it would have been sufficient to impose an extended sentence and the high test for
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imposing the extraordinary disposal of an OLR was not met. The court should apply the
approach of the Lord Justice Clerk (Carloway) in Ferguson v HM Advocate [2014] HCJAC 19,
2014 SCCR 244 and consider if there was another means that could address risk short of an
OLR. In doing so the court must look ahead to the point when an offender would be
released from prison and not consider only the position when sentence is passed. The risk
posed by the appellant is comparable to that of the second appellant (Cameron) in Ferguson
whose OLR was quashed and replaced by an extended sentence.

[34] The judge gave too much weight to the pattern of behaviour indicated by the
relevant convictions. It was important to note that it all occurred some years ago, between
2017 and 2019, when the appellant was leading a particularly hedonistic lifestyle. The judge
erred in suggesting that the risk assessor’s assessment of how the appellant would respond
to programmes and licence conditions was speculative and optimistic. It signalled that the
judge had failed to look ahead to the risk presented by the appellant at the point when he
would be released. The risk assessor found some protective factors such as insight into his
lifestyle, his willingness to address his behaviours and his progress in prison. In the years
since he was convicted, he will have reflected and changed. The monitoring, supervision,
intervention and victim safety planning set out at paras 137-146 of the RAR demonstrated
what resources and restraints there would be to protect the public from the risk of harm that
the appellant presents.

[35] Counsel accepted that the judge would have been entitled to put little weight on the
appellant not committing sexual offences in prison and that in the conclusions of her report,
in identifying a high likelihood of future offending causing serious harm as a criterion, the

risk assessor had erred. Counsel also accepted that the appellant had been on bail when he
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committed the two crimes on this indictment and that it was a relevant consideration for the

judge in evaluating future risk and the likelihood of compliance with licence conditions.

Decision
[36]  Section 210E defines the risk criteria. They are:

“[T]hat the nature of, or the circumstances of the commission of, the offence of which
the convicted person has been found guilty either in themselves or as part of a
pattern of behaviour are such as to demonstrate that there is a likelihood that he, if at
liberty, will seriously endanger the lives, or physical or psychological well-being, of
members of the public at large.”

Section 210F provides:

210F Order for lifelong restriction or compulsion order

(1) The High Court, at its own instance or on the motion of the prosecutor, if it is
satisfied, having regard to—

(a) any risk assessment report submitted under section 210C(4) or (5) of this Act;
(b) any report submitted by virtue of section 210D of this Act;

(c) any evidence given under section 210C(7) of this Act; and

(d) any other information before it,

that, on a balance of probabilities, the risk criteria are met, shall, in a case where it
may make a compulsion order in respect of the convicted person under section 57A
of this Act, either make such an order or make an order for lifelong restriction in
respect of that person and in any other case make an order for lifelong restriction in
respect of that person.

[Emphasis added]
[37] Thejudge had before him an RAR and his task was to evaluate whether, in light of
that report and all of the information before him, including the evidence he heard at trial,
the risk criteria were probably met. If so, a judge must make an OLR (s 210F): Ferguson.
Whilst we recognise that the question of an extended sentence will frequently be in the mind
of a judge considering whether the risk criteria are met (Ferguson at paras 100 and 101), it is
wrong to suggest that the Lord Justice Clerk was requiring judges to consider and discount

that disposal before making an OLR (paras 103 and 104).
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[38] The RMA provides criteria for the assessment of risk as high, medium or low. As the
court explained in Ferguson, it is ultimately for the judge to determine the level of risk,
taking careful account of the expert assessment of risk in the RAR. A judge is not bound by
the rating of risk in the RAR but would not make an OLR if risk was assessed as low and the
judge agreed. Where risk is assessed as high or medium, and the judge accepts it, it is for
the judge to determine whether the risk criteria are met.

[39] The current version of the RMA criteria as published on their website defines high
and medium risk as follows:

“Risk Rating — High Risk
The nature, seriousness and pattern of this individual's behaviour indicate a
propensity to seriously endanger the lives, physical or psychological well- being of
the public at large. The individual has problematic, persistent, and pervasive
characteristics that are relevant to risk and which are not likely to be amenable to
change, or the potential for change with time and/or intervention is significantly
limited. Without changes in these characteristics the individual will continue to pose
a risk of serious harm:
. There are few protective factors to counterbalance these characteristics
. Concerted long-term measures are indicated to manage the risk,
including restriction, monitoring, supervision, and where the
individual has the capacity to respond, intervention
. The nature of the difficulties with which the individual presents are
such that intervention is unlikely to mitigate the need for long-term
monitoring and supervision.
In the absence of identified measures, the individual is likely to continue to seriously
endanger the lives, or physical or psychological well-being of the public at large.

Risk Rating — Medium Risk

The nature, seriousness and pattern of this individual's behaviour indicate a
propensity to seriously endanger the lives, physical or psychological well-being of
the public at large. The individual may have characteristics that are problematic,
persistent and/or pervasive but:

. There is reason to believe that they may be amenable to change or are
manageable with appropriate measures

. There is some evidence of protective factors

. The individual has the capacity and willingness to engage in

appropriate intervention
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. They may be sufficiently amenable to supervision

. There are other characteristics that indicate that measures short of
lifelong restriction may be sufficient to minimise the risk of serious
harm to others.”

[40]  As the Lord Justice Clerk recognised in Ferguson, both the high and medium level
include a criterion that the nature, seriousness and pattern of the individual's behaviour
indicates a propensity to seriously endanger the lives, physical or psychological wellbeing of
the public at large.

[41]  We are unconvinced by the suggestion that the appellant’s situation should be
viewed as equivalent to that of Mr Cameron in the Ferguson etc appeal. Mr Cameron is
described (at para 114 of the opinion) as living in family with his partner and child and in
employment. His offence was a single crime of attempted murder causing severe injury but
no lasting consequences. The judge had given an insufficient explanation for his conclusions
on Mr Cameron (para 115) and it was important to note that his crime was prompted in part
by the level of alcohol consumed rather than being, for example, brought about by any
permanent psychological or other condition (para 117).

[42]  The contrasts with this case are obvious. The appellant was convicted of raping two
women, having already raped two other women two and three years earlier. The appellant
has never had an enduring intimate relationship. The appellant has problematic personality
traits, not least a diagnosis of antisocial personality disorder. He comes very close to
meeting the criterion for psychopathic personality disorder and has many of its traits. He
also has traits of narcissistic personality disorder. He was 27 when he raped CC, 28 when he
raped DD and 29 when he raped the two complainers in these proceedings. He was

previously tried and acquitted for instances of alleged serious sexual misconduct occurring
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in 2005 (when he was 15 years of age), 2010 and 2012 and came to the attention of the police
in this context in 2011 and 2014.

[43] We do not accept that his hedonistic lifestyle was confined to 2017-2019. On the
contrary, the indications in the JSWR and RAR, are that it has extended from the appellant’s
teenage years onwards. We also note that he was violent and disruptive throughout his
schooling, and even in primary school he had a dismissive attitude towards female
professionals.

[44]  Whilst the risk assessor appears to have put some weight on the appellant not
committing sexual offences in prison, we note that he is in an environment where he does
not have access to intoxicated or sleeping women. We also note that he has had five
“Governor’s reports” for misconduct, the last of them for fighting with his cellmate, albeit
some time before the RAR was compiled. Whilst there were somewhat unusually expressed
suggestions that it cannot be excluded that the harm the appellant presents may be
addressed by resources in prison and the effects of licence conditions and monitoring if
released on an extended sentence, it was for the judge to evaluate those prospects against all
of the information available. As the risk assessor reported, raping two women when on bail
for raping two other women was an adverse consideration for future compliance with
restrictive conditions. We note that his indictment convictions for assault in 2007 were both
aggravated by breach of bail conditions.

[45]  The judge carefully considered and evaluated the full terms of the RAR. He
considered the guidance in Ferguson. He noticed that in her conclusion, the risk assessor
applied the wrong test, as counsel conceded was the case. He had the benefit of written
submissions reminding him that he required to look ahead to the point when the appellant

would be released and it is clear from his reference to supervision, in the passage we have
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quoted at para [31] above from his report, he did not err as the appellant proposes. The
judge considered all relevant factors, applied the correct test and offered sound reasons for
concluding that the risk criteria were probably met. That being so, he was not just entitled,
but was bound, to make an order for lifelong restriction.

[46]  For these reasons, the sentence imposed is not excessive, there has been no

miscarriage of justice and the appeal is refused.



