Minute of Meeting

A meeting of the Edinburgh Sheriff Court Personal Injury Users Group was held in the Level 5 Conference Room at Edinburgh Sheriff Court on 24 September 2019 at 4.15pm
Present:
	No.
	Item
	Action

	1.

2.

3.
4.
5.
6.

7.

8.

9+11.

10.

12.

13.

14.

15.
	Apologies

Sheriffs Reith QC, Fife and Weir; Peter Crooks; Elaine Mackie and Fiona Pryke
Minute of Previous Meeting

Approved

Matters Arising from Minutes not otherwise on the Agenda
No matters arising not otherwise on the agenda

Uplift and disposal of productions

The note prepared by Sheriff McGowan in connection with the uplift and disposal of productions was noted.  It was agreed that it would be appropriate for copy productions to be dealt with in the same way as principal productions.
Lodging productions in digital format

It appeared that progress was being made albeit slowly.  Sheriff McGowan will follow up with Elaine Mackie and the person responsible in the IT Department.

Changing facilities at court 18

David McNaughtan’s note was discussed.  Having consulted the administration, Sheriff McGowan indicated that he understood there would be no difficulty with the witness room adjacent to court 18 being used for the procedural court on a Monday.  However, it should be noted that this was not a secure area and it would probably not be appropriate for leaving items of value there and they would be doing so at their own risk.

Different considerations would arise where proof business was being conducted and therefore the witness rooms were in use.

Sheriffs role in relation to accounts of expenses

Mr McNaughtan confirmed that the issue turned out to be rather different from that which had been contained in the note appended to the agenda.  Instead the situation had been that there had been a case when a tender had been accepted; one party had enrolled for expenses; the defender had lodged 19 authorities and a timeline of events and there had been a result of two separate half days of argument before a sheriff in relation to the expenses.

It was pointed out that if parties bring an argument on expenses before the court the court cannot refuse to deal with it.  There was no question of the sheriff usurping the function of the auditor in such a situation because the determination of the expenses was a liability for expenses (rather than the amount of expenses) was a matter for the court.  The sheriffs were not in favour and would not encourage the extent of citation of authority or over lengthy arguments in relation to expenses – indeed precisely the opposite.  But if parties were determined to have lengthy arguments about expenses there was a limit to what the court could do about that.  

Naming of individual witnesses in List of Witnesses

Simon Hammond’s note was discussed.  It was agreed that the name of witnesses was required and that the use of phrases such as “wages clerk” was not permissible and would not be accepted by the court.

Discharged diets of proof and timetabling of proof diets 
These two items were taken together.  The overall number of proofs which were unable to go ahead and had had to be reallocated was not high.  There were about four such reallocated diets in 2019.  There would a similar number in 2020.  Where two or more cases were down to proceed to proof on the same day the court would always make enquiries to see whether there was additional shrieval and courtroom resources which could be utilised to allow these cases to go ahead. Inevitably, that would not necessarily be possible because of the pressure of other business.  So far as longer proofs were concerned, the allocation of two day proof diets to the latter half of the second week of two week sittings is not likely to solve the problem in relation to eight day diets of proof commencing in the previous week.

Instead administration will take responsibility for looking at the dates of longer proofs and trying to ensure that these are allocated to week one of each two week sitting rather than week two.

However, it was particularly important that where (for example if a pre-trial meeting) was identified that more than four days was required for proof that that be intimated clearly to the court so that if necessary proof diets can be altered.
Clark v Keenan

Sheriff Braid’s decision in the case of Clark v Keenan was noted.  Sheriff Braid indicated that there was not really much that he could add to this. 

Certification of experts in Chapter 36A cases 

The issue raised by Katie Carmichael was noted.  The terms of Lady Carmichael’s note in the case of Davidson v Grampian Health Board were also noted.  It appears that there are some issues as a result of the terms to which the new rules are expressed.  Sheriff McGowan observed that the problem generated by the terms of the rules had been discussed at the Scottish Civil Justice Council, Personal Injuries Subcommittee and it was hoped that these might be reviewed in early course.

By order hearings in settled occupational disease cases

The proposed extended period for lodging joint minute in occupational disease cases was discussed.  Simon Hammond noted that his colleagues who dealt with these were not enthusiastic on the proposed change since the time available was thought to be reasonable and further delay was not required.
Sheriff McGowan indicated that he would give this matter further consideration.
Minutes of tender

Mr McDougall accepted that the number of cases in which this was happening was significantly lower than had been stated in his original email.  There was thought to be about one per month although only four different cases had actually been identified this year.

Garry Rendall indicated that the way in which these were handled administratively in the clerk’s office had recently been reorganised and it was hoped that the problems would be eliminated.
Confidential envelopes

The terms of Greg McDougall’s note were considered.  Garry Rendall explained that the deliveries were by post via Royal Mail.  Most often, it was impossible to tell what any envelope contained without it being opened.  Furthermore, even if there was some indication on an envelope that the contents might be confidential, these very rarely identified what the enclosures were or which case they related to.  In these circumstances there was no option but for the court to open the confidential envelope to find out which case they related to so that the relevant agents could be notified.
AOCB
ASSPIC newsletter

Sheriff McGowan suggested that he was reconsidering the idea which had been mooted some time earlier that a brief newsletter be issued from time to time to keep agents abreast of developments about practice, procedure etc.  Those present welcomed this idea.

PI2 specifications and records attained by mandate

Sheriff McGowan also raised the issue of PI2 specifications being sought in situations where the relevant material (usually medical records) had previously been recovered under mandate.  Sheriff McGowan expressed the view that this was an abuse of process and should not be happening.  There was no good reason why documents which had already been recovered by some other method should then be recovered under court order thereby taking up the courts time and incurring expense unnecessarily.

Date of next meeting
The date of the next meeting is 4 December 2019 at 4:15pm in the Level 5 Conference Room.
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Agenda

Personal Injury User Group Meeting – Tuesday, 24 September 2019 at 4:15pm in Level 5 Conference Room
1. Apologies

2. Minute of previous meeting 
3. Matters arising, not otherwise on agenda
4. Uplift and disposal of productions: see note
5. Lodging productions in digital format - update  (Elaine Mackie) 
6. Changing facilities for Court 18 (David McNaughtan): see note
7. Sheriffs role in relation to accounts of expenses (David McNaughtan): see note
8. Naming of individual witnesses  in Lists of Witnesses (Simon Hammond): see note
9. Discharged Diets of Proof(Simon Hammond): see note

10. Clark -v- Keenan (Simon Hammond): see note 
11. Timetabling of proof diets (Katie Carmichael): see note
12.  Certification of experts in Chapter 36A cases (Katie Carmichael): see note
13. By order hearings in settled occupational disease cases (Katie Carmichael)
14. Minutes of Tender (Greg McDougall): see note

15. Confidential Envelopes (Greg McDougall): see note

16. AOCB

17. Date of next meeting

