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The High Court Circuit

Pages 23 to 25 of the Consultation Paper.

Proposal 1

The proposal for change to the court structure supporting the High Court Circuit is that: 

(a)
the High Court should sit as a court of first instance primarily in dedicated High Court centres in Edinburgh, Glasgow and Aberdeen;

(b)
additional sitting capacity should be provided only in designated sheriff courts in the east and west of the country; 

(c)
there should remain the opportunity for a sitting of the High Court to be held at another location when the Lord Justice General or the Lord Advocate considers that to be in the interests of justice; 

(d)
these changes to the current arrangements should be phased over the period to 31 March 2015, and that during this period, additional capacity, when required, could be provided from a bank of courts, which would be Greenock, Paisley, Dumbarton, Livingston and Dunfermline.

Question 1
Do you agree with the proposed structure of sittings of the High Court at first instance?

Response
     
Question 2
If you disagree with the proposed structure of sittings of the High Court at first instance, or a specific aspect of the proposal, please say:

(a) why you disagree, and 

(b) how you would prefer the sittings structured, being as specific as you can about how your preference would operate in practice.

Response
     
Question 3
What impact would our proposals for High Court sittings at first instance have on you?

Please give reasons for your answer.

Response
     
Consolidating sheriff and jury business and other shrieval specialisation 
Pages 27 to 31 of the Consultation Paper.

Proposal 2

The proposal for changes to the supporting structure for sheriff and jury business and the exclusive civil, administrative and miscellaneous jurisdiction of the sheriff is that:

(a)
in the mainland jurisdictions, sheriff and jury business should routinely be held only at the sheriff courts of: Glasgow, Aberdeen, Inverness, Edinburgh, Livingston, Paisley, Dumbarton, Kilmarnock, Airdrie, Hamilton, Ayr, Dumfries, Perth, Dundee, Falkirk and Dunfermline;

(b)
in the mainland jurisdictions, as the body of summary sheriffs became established, the sixteen sheriff and jury centres would become centres of shrieval specialism in the civil, administrative and miscellaneous jurisdiction of the sheriff, where business in those jurisdictions would be dealt with;  

(c)
the sheriff courts at Lerwick, Kirkwall, Stornoway, Lochmaddy and Portree would continue to hear all business within the jurisdiction of the sheriff;  

(d)
the changes, being dependent on the deployment of sheriffs and summary sheriffs, court capacity becoming available and the development of the use of video and other communications technology in court proceedings, would be progressively introduced over a period of ten years. 

Question 4
Do you agree with the proposals for a supporting court structure for sheriff and jury business? 

Response
I am content to rest upon the Sheriff's Assocation repsonse for this, and all other questions, save 19 to 21, see below.
Question 5
If you disagree with the proposals for sheriff and jury business, please say:

(a) why you disagree, and 

(b) how you would prefer the provision of court facilities for sheriff and jury business to be structured, being as specific as you can about how your preference would operate in practice.

Response
     
Question 6
Do you agree with the proposal that the sheriff and jury centres should become centres of specialism in the civil, administrative and miscellaneous jurisdiction exclusive to sheriffs?

Response
     
Question 7
If you disagree with the proposal that sheriff and jury centres should become centres of shrieval specialism, please say: 

(a) why you disagree, and 

(b) how you would prefer the exercise of the sheriff’s exclusive civil, administrative and miscellaneous jurisdiction to be structured, being as specific as you can about how your preference would operate in practice.

Response
     
Question 8
What impact would the hearing of sheriff and jury business only in these sixteen centres have on you?

Please give reasons for your answer.

Response
     
Question 9
What impact would shrieval specialisation based in the sheriff and jury centres have on you?

Please give reasons for your answer.

Response
     
Justice of the peace courts in towns where there is no sheriff courthouse

Pages 34 to 36 of the Consultation Paper.

Proposal 3

The proposal for the five justice of the peace courts in towns where there is no sheriff courthouse is that: 

(a)
the justice of the peace courts at Coatbridge, Cumbernauld, Annan, Irvine and Motherwell should close and the business be transferred to a justice of the peace court sitting in the sheriff courthouse for the district;

(b) 
these changes, which are dependent on there being sufficient capacity in the respective sheriff courthouses, should be phased over the financial years 2013/14 and 2014/15. 

Question 10
Do you agree with the proposals for the justice of the peace courts at Annan, Coatbridge, Cumbernauld, Irvine and Motherwell?

Response
     
Question 11
If you do not agree with the proposals, please say:

(a) why you disagree, and 

(b) what court structure would you prefer to support the business of these justice of the peace courts, being as specific as you can about how your preference would operate in practice. 

Response
     
Question 12
What impact would the closure of these justice of the peace courts have on you?

Please give reasons for your answer.

Response
     
The Justice of the Peace Courts at Portree, Stornoway and Wick

Page 37 of the Consultation Paper.

Proposal 4

The proposal for the justice of the peace courts at Portree, Stornoway and Wick is that these courts should be disestablished and that all summary criminal business be heard in the local sheriff court.

Question 13
Do you agree with the proposal to disestablish the justice of the peace courts at Portree, Stornoway and Wick?

Response
     
Question 14
If you disagree with the proposal to disestablish these justice of the peace courts, please say

(a) why you disagree, and 

(b) what alternative proposal you would prefer to see in place, being as specific as you can about how your preference would operate in practice.

Response
     
Question 15
What impact would the disestablishment of the justice of the peace courts at Portree, Stornoway and Wick have on you? 

Please give reasons for your answer.

Response
     
Sheriff courts with low volumes of business

Pages 38 to 40 of the Consultation Paper.

Proposal 5

The proposal for the five courts falling below our measure for low volume is that:

(a) sheriff courts and justice of the peace courts should cease to be held in Dornoch, Duns, Kirkcudbright and Peebles, a sheriff court should cease to be held at Rothesay, and the court buildings and court accommodation in those places should be closed; 

(b) the business from these courts should be transferred to the neighbouring sheriff court districts and be heard at the sheriff courthouse in Tain, Jedburgh, Dumfries, Edinburgh and Greenock respectively;

(c) the changes be achieved during the year 2013/14.

Question 16
Do you agree with the proposal to close the sheriff courts and justice of the peace courts at Dornoch, Duns, Kirkcudbright, Peebles and the sheriff court at Rothesay and transfer the business into the neighbouring sheriff court districts of Tain, Jedburgh, Dumfries, Edinburgh and Greenock respectively?

Response
     
Question 17
If you disagree with the proposals regarding these courts, please say:

(a) why you disagree, and 

(b) how you would prefer the sheriff court and justice of the peace court provision for these districts structured, being as specific as you can about how your preference would operate in practice.

If you are commenting on only some of the courts affected, please indicate to which court(s) your answer relates.

Response
     
Question 18
How would the closure of any of these courts affect you?

Please give reasons for your answer and indicate to which court(s) your answer relates.

Response 
     
Sheriff courts in proximity to each other
Pages 38, 39 and 42 to 44 of the Consultation Paper.

Proposal 6

The proposal for the sheriff courts that are in proximity to another sheriff court where there is capacity to take additional business, or that capacity will become available as a consequence of other changes, is that:

(a)  sheriff courts and justice of the peace courts should cease to be held in Alloa, Cupar, Dingwall, Arbroath, Haddington and Stonehaven and the court buildings and court accommodation in those places should be closed; 

(b) the business from these courts should be transferred to the neighbouring sheriff court districts and be heard at the sheriff courthouse in Stirling (solemn business in Falkirk), Dundee, Inverness, Forfar, Edinburgh and Aberdeen respectively;

(c) the changes should be phased over the two years 2013/14 and 2014/15, or as the necessary capacity becomes available.

Question 19
Do you agree with the proposals to close the sheriff courts and justice of the peace courts at Alloa, Cupar, Dingwall, Arbroath, Haddington and Stonehaven and transfer the business into the sheriff court districts of Stirling/Falkirk, Dundee, Inverness, Forfar, Edinburgh and Aberdeen respectively?

Response
No
Question 20
If you disagree with the proposals to close these courts, please say:

(a) why you disagree, and 

(b) how you would prefer the sheriff court and justice of the peace court provision for these districts structured, being as specific as you can about how your preference would operate in practice.

If you are commenting on only some of the courts affected, please indicate to which court(s) your answer relates.

Response
INTRODUCTION

1.  I disagree with the proposal to close Haddington Sheriff Court, and to transfer its business to Edinburgh, for the following reasons, each of which I elaborate on below:

1.
The proposal, (which has in any event overlooked a material factor, namely the number and nature of family hearings conducted in sheriff courts in general, and Haddington Sheriff Court in particular) is predicated on an assumption that Edinburgh will be able to accommodate Haddington’s business.  That assumption is fundamentally flawed.  

2.
The proposal runs contrary to the principles of access to justice.

3.
The proposal takes no account of the advantages inherent in a small, local court.

4.
It is counter-intuitive, and an unnecessary business risk, to close a court which is one of the most efficient, and, at least in terms of shrieval time on the bench, one of the busiest in the country.

5.
The proposal is inconsistent with the recommendations of the Gill report (embraced in the consultation document at paragraph 1.26) that certain business, principally, summary crime and family cases, should continue to be dealt with locally.

2.   I propose that Haddington remain open, as a full (as opposed to summary) sheriff court, to meet the demand for civil cases, and in particular, cases involving children, to be dealt with expeditiously and proactively.  It is ideally placed, both physically and in terms of its resources, to meet the challenges placed upon the legal system by the recent cases of B v G 2012 SLT 840 and S v L 2012 SLT 961 and by the Adoption and Children (Scotland) Act 2007.  Since Duns Sheriff Court is likely to close, I further propose that the sheriff court boundaries be redrawn so that Haddington take in the area currently served by Duns.

DISCUSSION

1.1
The assumption that Edinburgh will be able to accommodate Haddington’s business

The starting point is to consider the volume of work currently undertaken in Haddington, since the paper makes no real attempt to evaluate how busy it is; and where it does, the volumes are either understated, eg the number of jury trials has risen through the course of 2012, or significant types of work are simply ignored – the most striking example being child welfare hearings, which form a considerable part of the court’s civil business, requiring the attendance of parties, and supporters, on numerous occasions during the course of a case but whose existence is unaccountably ignored in the section of the paper which discusses the attendance of persons at court for civil cases: see para 4.19).  Although Haddington has one resident sheriff, it has two court rooms and the consultation paper reveals that for the year 2011/12 it had 312 shrieval sitting days, which equates almost exactly to 1.5 sheriffs (it being assumed that a sheriff sits on 205 days per annum).  Put another way, on a significant number of days, Haddington makes use of its second court (meaning that, on those days, Edinburgh would in effect have to find not one, but two, court rooms).    Edinburgh, too, is a busy court.  On a common sense level, it is difficult to see how it could accommodate Haddington’s business, without there being a severe adverse impact on the time taken to process business.  

However, SCS has apparently been able to reach the view that Edinburgh will be able to accommodate Haddington’s business.  There is a distinct lack of transparency in the consultation document as to precisely how this exercise has been carried out but I understand that the sheriffdom business manager, in conjunction with the sheriff clerks, has conducted a theoretical exercise based upon historical case loads.  This has involved  comparing the number of actual sitting days in the two courts over a historic period with the number of court days available in Edinburgh in the course of a year (arrived at by multiplying the number of courts, by the number of sitting days in a year).   The result of that exercise is that the number of theoretical court days available exceeded the number of court days actually used.  Consequently, so it is said, Edinburgh has the capacity to absorb Haddington’s business.  The many flaws in this approach are as follows:

(a)
The methodology used is conceptually wrong.  First, it involves looking at court usage after the event, and stating, with the benefit of hindsight, that court rooms were under-utilised.  However it does not follow that other court business could have been programmed for those days, since business must be programmed weeks or months in advance, and it is never possible to tell which business will collapse and which will not.  By way of example, if a two-week jury sitting “goes down”, that will result in the allocated court room lying vacant for those two weeks.   But it would not have been possible to allocate a two week proof to that court, because (in the absence of crystal ball gazing, not always a reliable barometer) it was not known that the jury would collapse.  It is never possible to predict what business will not proceed, or for what reasons.  Second, the SCS “projections” look at court utilisation on an annual basis.  The projections take no account of the peaks and troughs in court business.  Court business does not arise evenly throughout the year, whereas case involving children are time-critical.  In other words, it is of little comfort to know that court time might be available in (say) November, if a case has to be heard in June.   A much more sophisticated and complex modelling exercise would require to be carried out before it could be stated that Edinburgh could cope with Haddington’s business.  

(b)
Empirical evidence which is available does not suggest that Edinburgh has much excess capacity.  In the past year, two jury cases (a mere fraction of Haddington’s work load) were transferred to Edinburgh.  It was made very clear that there was no capacity for any further cases to be transferred in.  This does not inspire confidence that, even with the (unlikely) recovery of court 12 (see the next paragraph), Edinburgh would be able to cope with the influx of all of Haddington’s current business.

(c)
It has always been made clear that the assumption that Edinburgh can accommodate Haddington’s business is predicated on another assumption, namely, that court 12, currently used for High Court business, will be given up by the High Court.  I am told that there is no likelihood of that happening in the foreseeable future.  Even if there were to be a shift in work from the High Court to the sheriff court (eg, by increasing sheriffs’ sentencing powers), court 12 is still likely to be required for jury sittings (the more so, if Edinburgh becomes a jury centre).  

(d)
Aside from being conceptually flawed, the calculation that Edinburgh has sufficient capacity is already out of date, being based on historic information, rather than the most recent figures of volume of business.  Additionally, not one of the SCS senior executive directors has visited Haddington Sheriff Court to see how busy it currently is on a day-to-day basis, or to inquire what level of business is undertaken outwith normal court hours. In this context, it should be noted that a considerable amount of business is undertaken at 9.30am or earlier, not all of it in chambers (ie, much of the pre-10.00am business takes place in court, which by definition requires the availability of a court room  (cf the assumption in the paper that the court day normally starts at 10.00.am)).

(e)
The calculation takes no account of the fact that certain levels of business are increasing, in particular, family cases (a theme to which I will return). (By family cases, I mean, both, (i) cases where a party is seeking an order under section 11 of the Children (Scotland) Act 1995, which generally means that there is a dispute over contact or, less commonly, residence; and (ii) applications for permanence or adoption orders). Remarkably, the consultation paper makes no mention of the current volume, let alone the likely future volume, of such cases, nor does it even show any appreciation that such cases exist.  No attempt has been made to predict the future volume of work generated by such cases, or to plan for how such cases might be accommodated.   In fact, the management statistics maintained do not even list such cases in a separate category (perhaps why they have been overlooked in the consultation paper?)  To put this in context, in the year to October 2012, 11 adoption petitions, and 21 petitions for permanence orders, were presented to Haddington Sheriff Court.  2 adoption proofs proceeded (although many more were fixed, the remainder settling before proof).  This trend has continued with a further four-day proof taking place in November 2012, and another five day proof scheduled for February 2013.   Note that during those days, Haddington will be running two courts.   These allocations are typical of the minimum required in such cases (where the sheriff principal’s practice note requires sufficient time to be set aside for the proof to be heard at one continuous sitting).  It is common to allocate five days for a proof.  As a percentage of total business, Haddington deals with many more of such cases than does Edinburgh.  Such cases take up a considerable amount of court time.  Apart from the proof, the have to be judicially managed, taking up further shrieval time (both in terms of preparation, and on the bench, that is, in an available court room).  At a bare minimum, at least two additional hearings per case are required whenever a case is opposed (the preliminary hearing and at least one pre-proof hearing) but typically, to ensure proper judicial control, a minimum of four or five hearings take place.  The projections make no attempt whatsoever to predict how Edinburgh could cope with this influx of business, or how it could be slotted into the programme without significant loss of efficiency.  It should be noted that, by and large, Haddington manages to achieve the statutory requirement (by virtue of Act of Sederunt (Sheriff Court Rules Amendment)(Adoption and Children (Scotland) Act 2007) 2009, rules 18(1)(b)(ii) and 35(1)(b)(ii)) of fixing proofs within 16 weeks (at most) of the preliminary hearing.  It does so by making use of the second court.  It is believed that Edinburgh does not manage to comply with that time limit.   It is in any event hard to see that this time limit would be achievable were Edinburgh to assume Haddington’s entire case load.

(f)
Similarly, in the year to October 2012, 347 child welfare hearings took place.  I would suggest that this is higher than any figure on which the projections are based.  It has not been shown how Edinburgh (which currently deals with only five or six child welfare hearings each day) would cope with this influx.

(g)
Aside from the failure adequately to project how Edinburgh would cope with existing business, no attempt has been made to project how it would cope with other future business which it might undertake.  For example, no account has been taken of the impact of the transfer of all personal injury actions to Edinburgh; to the impact of Edinburgh becoming a sheriff and jury centre; or, indeed, to the demands on court space of any new shrieval appellate court.  This is a remarkable omission given the assumption (at paragraph 1.19) that these proposed changes (among others) will take effect.  

Conclusion

Not only is it unsafe to assume that Edinburgh will be able to accommodate Haddington’s business, when the projection giving rise to that assumption is so fundamentally flawed, all the evidence is that it will not.   If it transpires after the event that there is too much business to be dealt with as efficiently as at present, cases will be delayed, many of those involving children – who may suffer irreversible harm if decisions regarding their future are delayed.  Why take that risk, based upon an out-of-date, theoretical, flawed projection which has no foundation in reality?

1.2
The proposal contravenes the principles of access to justice.

“It is desirable that criminal justice be delivered locally.  Quite apart from the convenience of witnesses and the interest of victims, this engages the local community  in the administration of justice, including providing the opportunity to serve as justices or jurors.”  (Not my words, but those of Principle D of the Principles for the Provision of Access to Justice).

It is a common theme throughout the consultation paper that certain cases, notably summary crime and family cases, should continue to be dealt with locally.  This is seen for example in relation to Dundee/Arbroath/Forfar, where it is considered that keeping Forfar open will result in local justice, rather than have all cases transferred to Dundee.  

Judged in this light, the proposal to close the only court in East Lothian is misconceived and contrary to the principles upon which the consultation paper claims to be based.

Whether or not Edinburgh is physically able to accommodate Haddington cases, by no stretch of the imagination could it be said that the residents of East Lothian – an area extending to 264 square miles - would be receiving justice locally – were all East Lothian cases dealt with in Edinburgh.  East Lothian is not a suburb of Edinburgh but a distinct area with its own culture, communities and history.  It has an increasing population – currently some 95,000 but projected to rise to about 120,000 within the next 25 years (the only local authority area in Scotland whose population is projected to rise over that period; not all of those additional residents will move from Edinburgh).  It has its own weekly local newspapers – The East Lothian Courier and East Lothian News, both of which report on cases from the Court, which reports are of considerable local interest.   

The court building should not be denigrated simply because it is old.  It could not be more conveniently situated – almost exactly in the heart of the district it serves. As such, it is reasonably easy to access for all its users, certainly for the vast majority of users who reside or work within East Lothian.   Parking is straightforward.  The bus stops are close by.  Moreover, in many respects it complies with the paradigm model of a court championed in the paper, in that it is adjacent to the police station and procurator fiscal’s office and shares a building with the local authority.  All of those buildings are in a very real sense local to the court.

There is also currently a high degree of visibility in relation to justice dispensed in the court.  The local papers mentioned above cover the principal criminal courts and report weekly on cases concerning local people.  While it may rightly be said that the majority of those cases are, in truth, not worthy of space in a national newspaper, they are of interest to local people who are kept informed as to what crime is being committed in their local area and how the local court deals with offenders.  The local community can either be reassured that local offenders are being dealt with appropriately in such a way as to keep the community safe, or, alternatively, express its outrage at a particular disposal by writing to the local paper or complaining to the local MSP.    This is in keeping with principle H of the principles for Access to Local Justice – “It is important…that courts provide information about their work to communities or individuals with particular interest in given cases and to the public more generally.”

The local community is therefore very much engaged in the provision of local justice at present, and the principles for local justice are met.  

This would be lost were Haddington to close.  There would cease to be East Lothian cases.  They would simply be caught up in the morass of Edinburgh cases.  The local community – which is not part of Edinburgh, whatever the author of the consultation paper may think – would cease to be engaged in the provision of justice.  There would cease to be coverage in the local paper as at present – instead of all cases being dealt with on one day, they would be spread over a multitude of courts and days.  There would be no visibility in the community of how offenders in their midst are dealt with.

Others have commented on the difficulties in travel and the like.  I do not propose to repeat those arguments, beyond stating that the consultation paper significantly under-estimates the travelling time by car for journeys to Edinburgh, and a significant number of court users – police officers, agents, witnesses, jurors, social workers, participants in civil disputes – travel to court by car.  With all due respect, it is not simply ludicrous but  indeed disingenuous to suggest that a car user could get to Edinburgh sheriff court from Haddington by car in under half an hour.  Even door to door, that would simply not be possible at peak times (when journeys would be made); and takes no account of the need to find a parking space.  (This point has been made at a previous stage of the process and it is disappointing and alarming, not only that no heed has been taken of it, which casts doubt on the willingness of the author of the paper to give fair consideration to any arguments which might weaken the case for closure, but that the figure ever appeared at all, since it plainly appears under-researched.  The simple exercise of searching for directions in Google Maps discloses a journey time (depending on time of day) of anything up to 48 minutes (during rush hour, when it is safe to assume many if not most journeys to and from court would be made).   This is an error of the order of more than 50% which (a) ought not to have been made in the first place (b) ought to have been corrected when it was pointed out and (c) also casts doubt upon the reliability of other figures and calculations used in the proposal).  

This leads on to a separate point which is that the journey to Edinburgh would, for most, be more difficult than that to Haddington.  To reach Edinburgh sheriff court involves a journey through heavy traffic (unless the train is taken, but the costs of rail travel are significantly higher than bus travel).  Those who undertook the journey by bus would be faced with a 15-minute walk.   Those who chose to travel by car would face the difficulty of finding a parking space and would then incur significant parking charges.  This is bound to lead to increased costs, in several ways.  Witness and juror expenses would be likely to increase.  There is also bound to be a greater attrition rate in witnesses and accused persons not attending.  The more difficult the journey, the less likely it is to be made. 

Currently, the inhabitants of East Lothian are also able to obtain advice from, and be represented by, local solicitors.  If Haddington were to close, it is unlikely that the business of all local solicitors would continue to be viable.  Even if firms continued to trade locally, it is unlikely that they would be willing, or could afford, to travel to Edinburgh Sheriff court to deal with cases there, possibly on five days per week, rather than one.  (Since there would cease to be East Lothian cases, it is necessary to assume that cases emanating from East Lothian, be they civil or criminal, would be spread over the week).  So, whereas a solicitor dealing in family work currently has to attend court for child welfare hearings only on a Tuesday morning, in future he or she might have to attend court, potentially every day.  When driving and parking time (together, at least two hours per return trip) is factored in, that would simply not be viable.  The ability to seek advice locally would therefore be impeded significantly, if not eroded altogether.  No account has been taken, either, of the adverse impact upon court users of requiring to travel to Edinburgh to seek legal advice.

East Lothian would be poorly served indeed by closure since it would then be one of only two local authority areas in Scotland not to have a single court within its boundaries, the other being Clackmannanshire.  Whatever view is taken in relation to Alloa, the other court affected, I do not consider that Haddington can be equated to it.  East Lothian covers a significantly larger area than does Clackmannanshire and has twice as large a population.  Furthermore, Stirling is a considerably smaller court than Edinburgh.  It may be that the denizens of Clackmannanshire could continue to receive local justice in compliance with the Principles.  Those of East Lothian, who would simply be lost in the morass of Edinburgh cases, could not.  

When all the foregoing points are taken into account, and weighed against the fact that Haddington, at 18 miles from Edinburgh, lies only just within the 20 mile radius used as the criterion (itself an arbitrary figure about which there is no particular magic), the case for removing Haddington from the proposals is unanswerable.

Finally, it should be noted that there is considerable local opposition to the closure, as will be demonstrated by petitions being co-ordinated by the local Bar and MSP.

Conclusion

Even if East Lothian cases could be accommodated in Edinburgh, that would be at the expense of local justice.  The acknowledged need to preserve local justice outweighs any benefits which might derive from closure.  Similarly, the effect of closure would be to pass costs, and economic disadvantage, on to others, for little or no financial gain.

1.3
Insufficient regard has been paid to the advantages inherent in a smaller court

The consultation paper proceeds on the premise that bigger is better.  However, that is not necessarily so.  There is a place in the Scottish Criminal Justice system, even in the 21st century, for frigates as well as battleships.    Some of the advantages of the smaller court are:

(a)
Greater consistency of approach.  The local sheriff, who “knows” the habitual offenders, is better able to achieve consistency of sentencing and to “manage” offenders through frequent reviews than is achievable in a larger court.

(b)
The ability to “send a message” re particular types of crime – which is inextricably linked with the reporting of local cases; or that certain things will not be tolerated, such as non-attendance of witnesses; or routine adjournments of proofs/trials.

(c)
A greater cross-over between criminal and civil (usually family) cases where the same people tend to appear in different contexts. This enables a more holistic approach to be taken, and arguably better decisions to be reached (for example, a criminal offence may be explained by tensions arising from social work involvement with a child; or an informed decision as to contact may be taken in the light of recent criminal conduct).

(d)
Greater flexibility in accommodating urgent business.  The availability of the second court means that often urgent cases (such as appeals under section 51 of the Children (Scotland) Act 1995 against decisions of a children’s hearing) can be slotted in at short notice without causing undue disruption.   It is also, in general, easier for urgent motions to be heard than, anecdotally at least, is possible in Edinburgh.

(e)
Swifter execution of warrants.  Where an accused or witness does fail to appear, the local police are often able to apprehend him or her and arrange an appearance in court on next day – bringing about much more immediate, and therefore more effective, justice.

By their very nature, these advantages are impossible, or at least difficult, to quantify in financial terms.  However, it cannot be disputed that consistency, flexibility and speed of justice should all, in the long run, lead to justice being administered more efficiently, and therefore ultimately at lesser overall cost.    The less churn in the system, the lesser should be the costs.  The greater consistency in sentencing (accompanied by “messages” where appropriate, the greater the chance of some reduction in offending – again, with a saving to the public purse.  

1.4
The proposal is counter-intuitive and unnecessarily risky

While SCS-imposed targets sometimes seem to be arbitrary, the facts remain (a) that such targets do exist, and (b) that Haddington performs favourably with regard to them in comparison with other courts.   As already stated, it also manages to meet statutory time limits which apply to adoptions and permanence applications where (remarkably) no management statistics are kept.   It also has a stunning turn around of interlocutory and commissary work (one week, as opposed to six in Edinburgh).  It provides a first class service to its users.  It is ideally situated in the middle of the area it serves. 

Against that background, the proposal to close Haddington, only because it lies within the arbitrary distance of 20 miles of Edinburgh (and that, by only two miles) is bizarre, particularly when seen in the context of the relatively paltry sums which would be saved.  It would also render the management statistics meaningless, and reduce any incentive on staff in the remaining courts to achieve targets, since excellence would be seen not to be rewarded.

At best for SCS, as pointed out above, the proposal to close Haddington is risky, and would be irreversible.  The consequence of getting it wrong would be catastrophic.

1.5
Inconsistency with Gill

This is neither the time nor place to comment in detail on the Gill reforms.  But it is clear that there will be change over the coming years.  I acknowledge, and embrace, that.   A fundamental aspect of the proposals is that district judges, or summary sheriffs, be introduced, to deal with some types of case – summary crime and family cases – locally.

My primary position is that Haddington should remain as a sheriff court, handling all business.  I believe that there is a shocking but fundamental misunderstanding on the part of officials about the nature of the work done by the court.   No cognisance whatsoever has been taken of the considerable amount of chambers work done, on a daily basis.  No account has been taken of the volume of urgent work done by the court – search warrants; interdicts; appeals from decisions of the children’s panel; to name but three.    The reality is that Haddington is a busy court and there is a demand for all of the business just mentioned to be dealt with locally, for the convenience of the citizens of East Lothian.  Many of those who attend (eg in cases for the appointment of a guardian to an incapable adult are elderly or infirm, and would not be able to get to Edinburgh as easily, certainly not for the 9.30 start common in such cases).

While my primary position is that Haddington should remain as a sheriff court handling all types of business (save for jury trials, and personal injury actions, should they go to Edinburgh), I am prepared to acknowledge that some of the arguments for keeping Haddington open would equally be met were it, in time, to become a summary sheriff court.   As I have said, this is neither the time nor place to canvass such arguments but my short point here is that given the need for change and local justice recommended by Gill coupled with the requirement for family actions to be dealt with proactively and swiftly, it simply makes no sense to close Haddington at this juncture, thus closing off for the foreseeable future any possibility of its becoming even a summary sheriff court.

2.
Proposals for a way forward

I propose that Haddington Sheriff Court remain open, and that it should deal with all types of business (with the possible exception of jury trials should the proposal for jury centres be approved).

I further suggest that the sheriff court boundaries are redrawn, and that Haddington subsumes the work currently done in Duns.  

The removal of jury trials, if that were to occur, would free up court space/shrieval resource, enabling the court to give additional priority to cases involving children.

I further suggest that whilst the court remains open, the timetabling of business be co-ordinated with Edinburgh.  While I accept that the use of part-time shrieval cover is unlikely to increase, there is no reason why, when necessary, an Edinburgh sheriff (or a floating sheriff based in Edinburgh) should not cover Haddington’s court business, thus making it easier to programme in urgent proofs involving children, and for that matter other civil business.  Further, if a commercial court were established in Edinburgh, there is no reason why such a court should not also be established in Haddington for commercial cases originating in East Lothian (for which there would be a healthy demand).     

An ancillary advantage of keeping Haddington open is that it would then be possible, consonant with the agreed need for local justice, for it (if deemed appropriate in the future) to become a summary sheriff court. 



Question 21
How would the closure of any of these courts affect you?

Please give reasons for your answer and indicate to which court(s) your answer relates.

Response
My principal concern is that the quality of justice delivered not just by me but by all sheriffs in Edinburgh, would be substantially diminished for the reasons set out above.  
Sheriff court district boundaries
Page 46 of the Consultation Paper.

Question 22
If you consider that the boundary of any sheriff court district should be redrawn, please specify what changes you would like to see made, and give your reasons for the changes you propose. 

Response
     
General Questions

Question 23
If there are any aspects of this consultation paper about which you wish to comment and an opportunity to do so has not arisen in any of the earlier questions, please let us have your comments here.

Response
     
Question 24
If there are any aspects of the provision of court services in Scotland about which you wish to comment, express a view or offer an idea, and an opportunity to do so has not arisen any of the earlier questions, please let us have your comments, views and ideas here.

Response
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