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Introduction
[1]

In these judicial review proceedings the remedies which the petitioners sought in the

petition were (stat 18):
“(1)

A declarator that it is ultra vires et separatim unconstitutional for any Minister
of the Crown, including the Prime Minister, with the intention and aim of
denying before Exit Day sufficient time for proper parliamentary
consideration of the withdrawal of the United Kingdom from the European
Union, to purport to advise the Queen to prorogue the Union Parliament.

(2)

Interdict against Ministers of the Crown from advising the Queen, with the
view or intention of denying before Exit Day sufficient time for proper
parliamentary consideration of the withdrawal of the United Kingdom from
the European Union, to prorogue the Union Parliament, and for interdict ad
interim.
Such further orders (including an order for expenses) as may seem to the
court to be just and reasonable in all the circumstances of the case.”

(3)
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[2]

The history of the proceedings is that the petition was lodged on 30 July 2019.

Permission to proceed was granted on 8 August 2019. At a by order hearing on 13 August
2019 an accelerated timetable was fixed. That provided for an early substantive hearing to
take place on Friday 6 September 2019 and for a variety of steps preparatory to that to take
place before then (including dates by which the pleadings should be adjusted and notes of
argument, documents, affidavits and lists of authorities lodged).
[3]

Since the petition was lodged, and since its terms were last adjusted, it has been

overtaken by events, at least to some extent. By an Order in Council made on 28 August
2019 at the Court at Balmoral Her Majesty the Queen ordered that Parliament be prorogued
on a day no earlier than Monday 9 September 2019 and no later than 12 September 2019,
until Monday 14 October 2019. It is common ground that in making the order Her Majesty
accepted the advice of the Prime Minister and the Government.

The motion and the hearing
[4]

On the same day as the Order in Council the petitioners enrolled a motion seeking

interim interdict and interim suspension in terms of stat 18(2) of the petition or to make any
such other order as the court considers appropriate in terms of stat 18(3).
[5]

I heard the motion on 29 August 2019. The motion which Mr O’Neill moved did not

wholly reflect the terms of the motion enrolled but, sensibly, no issue was taken on that
point. As moved, the motion was for interim suspension of the Order in Council and
interim interdict of the Prime Minister, any other Minister, or any other person from acting
further upon the Order in Council and from seeking by any means to advise Her Majesty to
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prorogue Parliament prior to 31 October 2019 or such other date to which Exit Day may be
moved.
[6]

The essence of the petitioners’ argument at the hearing was that the advice which

Ministers gave Her Majesty was unlawful and unconstitutional (first) because it was
motivated by a desire to restrict Parliament’s ability to hold the Government to account; and
that that matter was justiciable; and (second) because the advice frustrated the will of
Parliament as expressed in a number of statutes, including the European Union
(Withdrawal) Act 2018, the Northern Ireland (Executive Formation) Act 2019, and the Fixedterm Parliaments Act 2011. Mr O’Neill maintained that the petitioners had a prima facie case
and that the balance of convenience favoured the grant of interim orders. I continued the
motion until this morning in order to consider my decision overnight.

Decision and reasons
[7]

The grant of interim interdict and interim suspension is a matter in relation to which

the court possesses a broad discretion. Normally a party seeking such interim orders
requires to show that there is a cogent need for the orders to be made.
[8]

I am not satisfied that it has been demonstrated that there is a cogent need for

interim suspension or interim interdict to be granted at this stage. At the moment, a
substantive hearing is set down to take place on Friday 6 September, before the first possible
date on which Parliament could be prorogued. The petitioners have also enrolled a motion
to move that hearing to an earlier date next week. The motion was not formally moved
yesterday, but I suspect that it may be moved this morning. In light of the making of the
Order in Council my provisional view (but I shall have to hear parties on this) is that the
substantive hearing ought to be moved forward to Tuesday or at latest Wednesday of next
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week. That would facilitate an earlier decision and it would provide greater opportunity for
a reclaiming motion (appeal) to be heard before 9 September. At the substantive hearing the
court will hear full argument on the issues raised in the petition and answers, and the
question will be whether or not the petition is well founded, rather than whether a case for
interim orders has been made out. If the petitioners are in the right they will be able to ask
the court to grant appropriate remedies at that hearing. It seems to me that even if the
petitioners are correct that they have a prima facie case (it was not submitted that it was a
strong prima facie case), the balance of convenience does not favour granting interim orders.
[9]

Since I am not satisfied that there is a cogent need for interim orders, and the balance

of convenience does not favour the petitioners, I do not propose to decide whether the
petitioners have a prima facie case. I appreciate that that is an unusual course to take, but in
the whole circumstances, and bearing in mind the imminent substantive hearing where
fuller argument will be possible, I think it is preferable that I do not say more at this stage
than is strictly necessary.
[10]

The motion for interim suspension and interim interdict is refused at this stage.

Postscript
[11]

After I had delivered my decision Mr O’Neill moved for the substantive hearing to

be brought forward to Monday 2 September 2019, failing which Tuesday 3 September 2019.
Mr Dunlop recognised that there was a case for bringing the hearing forward, but he asked
that it be fixed for Wednesday 4 September 2019. I was not persuaded that it need wait that
long. I varied the timetable to direct (i) that the substantive hearing take place on Tuesday
3 September; and (ii) that notes of argument and lists of authorities be exchanged and
lodged by noon on Monday 2 September 2019.
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[12]

I am grateful to counsel and those instructing them for all that they have done to

facilitate the presentation of arguments at the hearing of the motions yesterday and today.

