COMMERCIAL ACTIONS
NEW PROCEDURES FOR FIXING HEARINGS FOR DEBATES
Until further notice the following procedures will be adopted when a Debate is allowed at a Procedural Hearing:

(i) Where, at the Procedural Hearing, hearing dates of the requisite duration can be identified within the next 4-6 weeks, those dates will be fixed – subject to (iii) and (iv) below, the unavailability of counsel of choice will not be regarded as a reason for fixing hearing dates later than that period. 

(ii) Where no available dates for a hearing can immediately be identified within the next 4-6 weeks, available dates of the requisite duration further ahead will be fixed as “back-up” dates, and, at the same time, the case will be entered on the Waiting List.
As and when, because of settlements or otherwise, earlier dates of the requisite duration become available, the case will be called in from the Waiting List and the Debate will be set down for hearing on those earlier dates – subject to (iii) and (iv) below, the unavailability of counsel of choice will not be regarded as a reason for not calling the case in from the Waiting List.
(iii) The above procedures will not automatically apply in a case where, at the Procedural Hearing, (a) all parties confirm that they regard the retention of counsel previously instructed in the case as of such importance that they prefer to have the hearing of the Debate fixed to suit the availability of each of their counsel, despite the delay likely to be caused thereby, and (b) the court is persuaded, having regard to the nature of the case, the issue proposed for debate, the likely delay and the interests of justice and of other court users, to disapply the procedure.

The confirmation must be shown to have come from the parties themselves.  In such a case the court is likely to be willing to give effect to the wishes of the parties unless the likely delay is excessive.

(iv) The above procedures will also not automatically apply where the court is persuaded, on the application of one party, that the retention of counsel previously instructed in the case is of sufficient importance to justify a departure therefrom, having regard to the nature of the case, the issue proposed for debate, the likely delay, the interests of the other party and the interests of justice and of other court users.

In such a case the court may be willing to show some flexibility, but it is unlikely to accede to the application if, by so doing, it would impose significant delay on the other party against its will. 

EXPLANATORY NOTE

1. The Commercial Court aims to deal with cases in a manner designed to meet the needs of the particular case, and to do so as efficiently and expeditiously as possible having regard to the interests of all parties and the need to do justice between them, as well as to the interests of other court users.  This is achieved in large part by case management and by a limited number of specialist judges.  

2. The court will not always allow parties a Debate.  It will usually do so only if persuaded that there is a real possibility that the Debate may further the efficient and expeditious handling of the case, e.g. by resolving the case or a substantial part of it without the need for evidence or, at the least, by significantly reducing the scope for any further procedure, whether by way of proof or otherwise.

3. The aim of facilitating the efficient and expeditious disposal of the action is frustrated if, having allowed parties a Debate, that Debate cannot be heard for some considerable time, either because of a lack of court availability, or because of the desire of parties to retain their counsel of choice, or both.  By counsel we, of course, include solicitor advocates.
4. We consider that any Debate should normally be heard within a period of 4-6 weeks from date of the Procedural Hearing at which it is allowed.  This 4-6 week period is, to some extent, arbitrary, but we think that it balances what is or ought to be achievable in practice with the legitimate interests of parties to make progress in the litigation. 
5. A number of factors presently operate to prevent this target being achieved.  They include the following:

(i) The pressure of business on the Commercial Court diary is currently such that it is often not possible at the Procedural Hearing to offer dates that meet (or even approach) those targets. 
(ii) The reluctance of parties and their agents to agree to dates for hearings when the counsel of their choice, or counsel previously instructed, is not available.

6. Taking these points in turn:

(i) Dates for Debates are usually fixed at the Procedural Hearing.  As at that time, there often appears to be no judicial availability for some time ahead, save possibly for an isolated day.  At the same time, however, the late settling of business, particularly proofs, often results in judicial downtime which could otherwise be used to accommodate debates.  We know from experience that gaps in the diary do open up, and that the court will almost certainly be able to accommodate a debate much earlier than then seems possible.  The difficulty lies in slotting cases into gaps in the diary as they open up.  At present, this happens on an ad hoc basis, requiring much effort and telephoning around by the commercial clerks.  There is no established system in place to allow use to be made of time that becomes free on a more regular basis.
(ii) As to the desire of parties to retain their counsel of choice, a balance needs to be struck between debates being heard in good time on the one hand, and not unreasonably forcing parties’ hands on the other.  Clearly if the parties themselves all wish to keep their particular counsel irrespective of the consequences that may have in relation to the provision of a diet of Debate, then that should be taken into account, though we think that it can never be a consideration that trumps all others, since the court ultimately bears the responsibility for ensuring that cases are heard without unreasonable delay.  Equally if progressing matters quickly is the primary concern of the parties, that should be a deliverable goal.  Of greater difficulty is the position half way between the two, where one party, without being obstructive, wants to retain counsel previously instructed in the case.  

7. In most cases the legal point(s) for debate will be self-contained and capable of being argued by alternative counsel at relatively short notice, particularly since Notes of Argument will have been exchanged.  In such cases we see no reason why the hearing should not take place within a few days of the allowance of the Debate, if court time is available.  But we recognise that there may be cases where longer notice is required, or where the involvement at Debate of counsel who has been instructed from the beginning may be thought to be of particular value.

8. In applying the new procedures on a trial basis, we intend to adopt the following approach:

(i) The default position ought to be that parties are to be taken as not requiring to retain counsel previously instructed unless they establish the contrary;
(ii) Therefore, unless the court is persuaded to the contrary, Debates will be appointed for hearing within the 4-6 week period to which we have referred despite the unavailability of counsel for one or more parties, and the Waiting List system will apply to cases where no hearing dates within 4-6 weeks are then available;
(iii) If more than one date within 4-6 weeks is available we will, of course, try to fix the hearing to suit counsel’s availability – and similarly when cases are called in from the waiting list.  But the interests of one party cannot be allowed to override those of the other.  Accordingly, if the interests of all parties cannot be accommodated, the hearing of the Debate will be usually be fixed for the first dates reasonably available.
(iv) If parties wish to persuade the court that they should be entitled to retain counsel of choice even at the expense of a long delay in the hearing of the Debate, the court will expect at the Procedural Hearing to be provided with material showing that the client himself, and not just his legal representatives, has opted for this course and is aware of the possible delay that might ensue;
(v) The new procedure will not be operated inflexibly.  If, for example, the insistence on counsel of choice would result in a delay of only a short time beyond the target period, the court will be more inclined to accommodate the wishes of the parties wishing to have the hearing fixed by reference to counsel’s availability than if the likely delay is considerably longer.
(vi) In a case where the Debate is called forward from the Waiting List, we recognise that a certain amount of notice will be required to allow parties to find counsel and prepare.  Given that Notes of Argument will have been prepared, we consider that 5 days notice of a case being brought forward to fill a gap should be sufficient in most cases.  We will attempt, of course, to give longer notice, but since a sizeable proportion of the gaps that arise in the diary do so at relatively short notice, the new procedures will not achieve their purpose if cases require a longer period of notice before they can be called forward.

10 We have decided to fix a back-up date for cases on the Waiting List to avoid the danger that, if no gaps become available in the diary, a Debate could potentially end up not taking place until after a date which could have been fixed at the time of the Procedural Hearing.  This, however, may present its own problems of clogging up the diary with hearings which will not in fact take place.  We shall keep the matter under review.
11 A system which allows for debates to be called in at short notice will require the lodging of Notes of Argument to be front loaded.  The Note of Argument submitted before the Procedural Hearing under Rule of Court 47.12 should be sufficiently detailed to serve as the Note of Argument used at the Debate.  If other Notes of Argument are needed, they will normally be required to be intimated within a few days after the Procedural Hearing. 
12 Parties should be aware that if a case on the Waiting List is called forward for a hearing, they will be expected to take up the newly allocated hearing date unless good reason is shown why they should not.  The system cannot work if the procedure is regarded as optional at that point.

