NOTE IN RESPECT OF APPLICATIONS IN TERMS OF SECTION 204 OF THE INSOLVENCY ACT 1986
In response to a query from Sheriff Holligan at Edinburgh Sheriff Court, the judges of the Commercial Court within the Court of Session have discussed the practice in dealing with applications for early dissolution under Section 204 of the Insolvency Act 1986.

The section establishes 2 tests which have to be applied before the Court can grant an order for early dissolution: (1) that there are insufficient funds to cover the expenses of winding up; (2) it appears to the court that it is appropriate to do so.

In general there is often material in relation to the first test, but seldom any in relation to the second. It is often unclear as to whether the application has been intimated to anyone other than the petitioning creditor, and sometimes it is not clear whether that has happened. It may be that, other than the Registrar, intimation of the final interlocutor will also not take place.

It is understood that there is a desire to reduce expense, but it is thought that the Court should consider the position of creditors and, in particular, that of the petitioning creditor.

In order to assist the Court, it is now requested that applications for early dissolution should be accompanied by: (1) confirmation from the liquidator that the petitioning creditor is aware of the liquidator’s intentions; and (2) a statement that the liquidator is not aware of any circumstances which would make it inappropriate for the Court to make an order for early dissolution.

