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MEMORANDUM NO. 55

BY

THE LORD PRESIDENT’S ADVISORY COMMITTEE ON SOLICITORS’ FEES

This Memorandum represents the outcome of the meetings of the Lord President’s Advisory Committee on Solicitors’ Fees (“the Committee”) held on 21st February and 25th March 2011.  The agenda for these meetings comprised the following:

1.
Cost of Time Survey.

2.
Law Society’s submissions on changes to the Tables of Fees.

3.
General regulation 12.

4.
Rule of Court 42.2 (Diet of taxation).

5.
Rule of Court 42.4 (Objections to report of the Auditor).

6.
Rule of Court 42.7(7)(a) (Taxation of solicitors’ own accounts).

7.
Rule of Court 42.13 (Charges for witnesses).

8.
Revision of the rates chargeable (inconsistencies in the Tables of Fees).

9.
A.O.C.B.

It should be noted that the fees instruments have been delayed pending amendment of section 40 of the Sheriff Courts (Scotland) Act 1907 (the enabling power for the sheriff court fees instrument) to bring it into line with the new legislative regime under the Interpretation and Legislative Reform (Scotland) Act 2010.  That amendment is due to be made by statutory instrument and is subject to affirmative procedure.  It is understood that the Scottish Government’s intention is that the relevant statutory instrument (if approved by the Scottish Parliament) will come into force on 11th November 2011.

1. Level of annual increase 

The Law Society’s delegation confirmed that they were not seeking an annual increase in the Tables of Fees.  However, they wished it to be noted that the cost of time survey was based on figures obtained in respect of accounts ending December 2009.  Last year there was a modest decline in the expense rates and the Law Society is of the view that the expense rates will increase next year.  

The Committee recommends that the hourly rate remains at £142 and no general increase be applied to the remainder of the Tables of Fees.  

2.
Law Society’s submission on changes to the Tables of Fees
Table of Fees of Solicitors in the Court of Session
Auditor’s discretion - Rule 42.10(5)

The Committee notes that it previously rejected a submission from the Law Society that the Auditor should have an unrestricted discretion where the levels of detailed charges were already prescribed in Chapter I.  The Committee sees no reason to deviate from their previous decision on this matter.  Accordingly, the Committee recommends that no change is made to this rule.
Time charge – Table of Fees, Chapter 1, paragraph 5

The Committee notes the Law Society’s proposal to amend paragraph 5(a) to include the words “or any general preparation undertaken in furtherance of the cause”.  The Committee is concerned about the inclusion of the phrase “in furtherance of the cause …” as this could result in payment for extra-judicial activity.  The Committee agrees that there are no known practical problems with the existing phraseology, which seems sufficiently wide, particularly given the existence of paragraph 5(c).  Accordingly, the Committee recommends that no change be made to paragraph 5(c).

Inventories of Productions – Table of Fees, Parts V and VA
The Law Society’s delegation accepted that part of their request had been dealt with in the recent fees instruments, but the amendments made by the recent Act of Sederunt only related to inventories lodged prior to the allowance of proof.  The Law Society submitted that the same rate should be applicable whenever an inventory is lodged.   The Law Society accepted that the block incidental fee includes inventories of productions, but given the number of inventories that are lodged the Law Society submitted that a reduction should be made to the incidental procedure fee and inventories should be chargeable separately.  
The Committee feels that it would be reasonable to specify a separate fee in respect of lodging each inventory of productions, but recommends that this should be subject to an adjustment to the incidental procedure fee.  The Committee therefore recommends that the words “prior to approval of issue or allowance of proof” should be deleted from paragraphs 1B and 2A of Part V and Part VA respectively.  In addition, the Committee recommends that a corresponding charge of £77 should be deducted from the incidental procedure fee so that this becomes £330 in paragraph 11 of Part V.  The words “lodging productions, considering opponent’s productions” should be deleted from this paragraph. The incidental procedure fee specified in paragraph 9 of Part VA should likewise be reduced to £330.  The amendments are set out at paragraphs 8(2)(a) and (b) and 8(3)(a) and (c) of the relevant draft instrument.
Proof preparation charges (paragraphs 13(c) and 16(c) of Parts V and VA respectively)

The Law Society referred to Lord Gill’s Review, which notes that proof preparation is an area of loss between judicial recovery and agent/client expenses.  The Law Society suggested that the fee that is narrated should be seen as the basic fee and the Auditor should be allowed discretion to allow a greater fee based on work that was undertaken.  The Law Society submitted that the words “or such other sum as in the opinion of the Auditor is justified …” be included in paragraph 13 of Part V as they are in paragraph 5 of Chapter 1.  The Committee recommends that this proposal should not be accepted.
The Law Society submitted that the current fee does not cover the work required to prepare for adjourned diets.  The Committee notes that different fees are payable for proof preparation in paragraph 13 of Part V and paragraph 16 of Part VA.  It is noted that an agent can only claim 45 minutes preparation for an adjourned diet.  The Committee is sympathetic to the argument that more preparation time is actually required.  

The Committee therefore recommends that the figures at paragraph 13(c) and paragraph 16(c) should each be amended to equate to one and a half hours work with a monetary value of £233.10.  The amendments are set out at paragraph 8(2)(c) and (3)(e) of the relevant draft instrument.
Part VA - Defended personal injuries actions

Instruction (paragraph 3)

The Law Society drew attention to the fact that under paragraph 3(f) of Part VA no fee is payable to an opponent where a party arranges a commission.  This contrasts with paragraph 10(c) and (ca) (although the Committee believes that the monetary value in paragraph 10(ca) should be revised to £69.75 to bring this into line with paragraph 10(b)).

The Committee notes that it would be highly unlikely for a first specification to result in a commission, although paragraph 3(f) and (g) suggest otherwise.  The Committee agrees that there seems no reason why paragraph 10 should be different from paragraph 3.  

Accordingly, the Committee recommends that a new subparagraph be introduced to paragraph 3 to provide for a fee payable to an opponent at the rate of £69.75 to mirror the revised fee payable under paragraph 10(ca).  The amendments are set out at paragraph 8(3)(b) and (d) of the relevant draft instrument.
Continuation of pre-trial meeting (paragraph 17(b))

The Law Society drew attention to the fact that although the rules allow for continuations, preparation for such meetings cannot be recovered.  The Committee seeks, as a matter of policy, to minimise continuations.  However, the Committee accepts that continuations do often occur.  It is noted that under paragraph 17(a) a fee is payable for arranging a pre-trial meeting (on each occasion) and under paragraph 17(b) a fee is payable for preparation.  It is therefore suggested that there should be a corresponding fee in respect of preparing for a continued pre-trial meeting, but that this should be set at a reduced rate to balance the need to remunerate solicitors and the need to minimise continuations.  The Committee suggests that this fee should be set at the rate of one hour’s work at a monetary value of £155.40.  
The Committee therefore recommends that a new subparagraph be inserted in the terms set out at paragraph 8(3)(f) of the relevant draft instrument.

Session fee

The Law Society submitted that the session fee should be re-introduced to Parts V and VA of the Table of Fees.  The Committee is of the view that there is no practical difference between communicating with a branch office and with another firm of local agents.  The Committee also feels that a paying party should not be liable for the additional expense of consulting two sets of agents, although there may be occasion where it is perfectly reasonable to involve two agents, and that expense could now be allowed under rule 42.10.  The Committee recommends that the session fee should not therefore be re-introduced.

Table of Fees of Solicitors in the Sheriff Court

General Regulation 3

The Law Society proposed that there should be a detailed fee basis for summary cause actions.  The Committee considers that this is a significant matter of policy, which falls outwith the Committee’s remit.  Furthermore, the Committee feels that the Law Society has presented no evidence of significant under-recovery in summary causes.  The Committee feels that the block fee system is actually fairly generous.  The Committee therefore recommends that there should be no alteration to the fees in this regard.

General Regulation 14(c)
The Law Society submitted that the narrative was out of date given that continuations of a first calling are fairly standard practice.  However, the Committee notes that the words “unless specially authorised” are already included in that paragraph.  The Committee recommends that no change be made to General Regulation 14.  

Expert witnesses (Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992

The Law Society drew attention to the fact that the test in the sheriff court rules for certification of expert witnesses is different from that in the equivalent Court of Session rules.  The Committee considers that the position ought to be aligned.  The Committee recommends that the rules in the sheriff court are aligned with those for the Court of Session in accordance with paragraph 2 of the relevant draft instrument.
Part IIA – Defended personal injuries actions

Perusal fee for consideration of reports (paragraph 1(b))

The Committee notes that the perusal fee is expressed as one-half of the fee for taking and drawing precognitions, but the incorrect monetary value is expressed.  The Committee recommends that the appropriate monetary value should be amended to £33.25.  The Committee further recommends that this fee should be payable per sheet, to align with the Court of Session Rules.  The proposed amendments are set out in paragraph 4(2)(a) of the relevant draft instrument.
Instruction (paragraph 3(e))

The Law Society submitted that there should be a fee payable to an opponent in connection with a commission being arranged to recover documents in terms of a specification.  The Committee resolves that in keeping with the fees to be introduced in the Court of Session Table of Fees, there should likewise be a fee payable to an opponent in respect of a commission being arranged.  Accordingly, the Committee recommends that paragraph 3 should be amended to include a fee to an opponent of £69.75, in accordance with paragraph 4(2)(c) of the relevant draft instrument.
Amendment of record (paragraph 15(a))

It was noted that a fee was introduced in the 2011 Act of Sederunt in respect of considering an opponent’s answers.  Accordingly, this matter has been dealt with.
Final procedure (paragraph 25)

The Law Society submitted that there was a difficulty with the layout of this paragraph.  The Committee agrees and recommends that the layout ought to be aligned with paragraph 20 of Part V of the Court of Session Table of Fees so as to provide that a higher fee is payable where a case settles within 14 days of the date of proof.  The proposed amendments are set out in paragraph 4(2)(d) of the relevant draft instrument.
Accounts (paragraph 29)

The Law Society submitted that the narrative should cover preparation for, and attendance at, a taxation.  This contrasts with the equivalent Court of Session rules.  However, the Committee considers that it may not be appropriate to mirror the Court of Session rules here given that there is no procedure for points of objection in sheriff court taxations.  The Committee therefore recommends that for consistency, the text of paragraph 29 ought to be amended to mirror that of paragraph 21(b) of Part II of the Table of Fees.  The proposed amendments are set out in paragraph 4(2)(f) of the relevant draft instrument.
Process fee

The Law Society noted that a process fee of 10% is recoverable in ordinary cause actions in the sheriff court.  Although the fees for personal injuries actions have been fixed as the same for ordinary causes, the process fee has not been replicated.  The Law Society submitted that the anomaly should be removed.  

The Committee notes that despite the fact that the rates are the same in the Personal Injuries and Ordinary Cause Tables of Fees, no process fee is specified in the Personal Injuries Table.  If a process fee were introduced in the Sheriff Court Personal Injuries Table this would mean that there would be a 10% uplift chargeable.  

The Committee notes the absence of the session fee in both Parts V and VA of the Court of Session Table of Fees.  It is further noted, however, that the fees in Part V and Part VA were increased by approximately 10% to reflect the abolition of the session fee.  The Committee notes that the Personal Injuries Table for the Sheriff Court was based on the equivalent Court of Session Personal Injuries Table and that explained the absence of the process fee.  

The Committee recommends the introduction of a process fee in the Sheriff Court Personal Injuries Table of Fees (a) to bring this into line with the Ordinary Actions Table of Fees and (b) so that in effect, the same rates are payable in all sets of Tables of Fees.  The proposed amendment is set out in paragraph 4(2)(e) of the draft instrument.
Part I - Undefended ordinary causes

Pre-litigation fee (paragraph 1(a))
The Law Society submitted that a pre-litigation fee should be introduced to the undefended table to cover negotiations with a defender; and preparation of precognitions and reports.   The Committee considers that this is not a matter for the Committee.  Instead, the Committee believes that the Law Society ought to seek to resolve this with the insurers by re-negotiating the pre-action protocol.  

The Law Society submitted that the cap of £403 should be removed and the Auditor should be given unlimited discretion to set an appropriate fee.  The Committee noted that their policy had been to keep the Sheriff Court Auditors’ discretion to a minimum.  

It was noted that paragraph 1A (ordinary action and family action) of Part II of the Table of Fees refers to “such lesser sum as in the opinion of the Auditor is justified”.  This contrasts with the wording of paragraph 1B (commercial action) in terms of which the Auditor’s discretion is unfettered.  Furthermore, the Committee noted that paragraph 2 of Part IIA also gives the Auditor unlimited discretion.  

The Committee is of the view that the ordinary action pre-litigation fee ought to be the same as the pre-litigation fee for personal injuries actions.  If the cap were removed, it was felt that the parties would argue for an increase in the pre-litigation fees.  

The Committee therefore recommends that paragraph 2 of Part IIA should be amended to include “lesser” to bring this into line with paragraph 1A of Part II.  This amendment is included in paragraph 4(2)(b) of the relevant draft instrument.  The Committee notes that this will mean that the Auditor will retain unlimited discretion in respect of pre-litigation fees in commercial actions, but it is felt that commercial actions are front-loaded and ought to be treated separately in this limited regard.  

Undefended summary causes
Pre-action protocol expenses
The Committee considers that this is the same point as raised above in relation to undefended ordinary causes.  The Committee are not persuaded that this is a matter falling within their remit and recommends no changes to the Table of Fees in this regard.  

Section 169 of the Bankruptcy and Diligence etc. (Scotland) Act 2007

The Law Society’s submission was that the block fee is insufficient to cover warrants for arrestment on the dependence.  The Committee notes that if a separate fee were provided here this would encourage the seeking of warrants in summary causes.  On grounds of general policy, the Committee is of the view that summary cause expenses should remain finite and accordingly, recommends that no separate fee ought to be introduced in this regard.

Item 3:  General Regulation 12 (sanction for employment of counsel)
The Committee notes the correspondence received from Simon Di Rollo and Gregor Murray.  However, the Committee notes that the draft regulations simply provide that where a cause is sanctioned as suitable for counsel, a solicitor advocate would get paid as such.  The Committee is therefore of the view that the regulations do not give rise to the concerns expressed by Simon Di Rollo.  
The Committee recommends that changes be made to the rules as per paragraph 3 of the relevant draft Act of Sederunt.
Item 4:  Rule of Court 42.2 (diet of taxation)
The Committee recommends that RCS 42.2 should be amended to provide that a diet of taxation should not be fixed until the Auditor has received all vouching, including counsel’s fee notes and such account and vouching has been intimated to the paying party.  The Auditor should, however, have discretion to fix a diet of taxation in the absence of such vouching.  The Auditor advises that this would in fact reflect current practice as at present diets of taxation are not fixed unless all vouching is available.  The Committee therefore recommends the changes set out in paragraph 3 of the relevant draft Act of Sederunt.

Item 5:  Rule of Court 42.4 (objections to report of Auditor)

The Committee recommends that the rule be changed to streamline the procedure for notes of objection.  Accordingly, the Committee recommends that the rule be amended in accordance with paragraph 5 of the relevant draft Act of Sederunt.

Item 6: Rule of Court 42.7(7)(a) (taxations of solicitors’ own accounts)
The Committee notes that there is an apparent discrepancy between RCS 42.7(7)(a) and RCS 42.3(1)(a).  The Committee recommends for consistency, that the two rules ought to be aligned (where appropriate) in accordance with paragraphs 4 and 6 of the relevant draft Act of Sederunt.

Item 7: Rule of Court 42.13 (charges for witnesses)
The Committee notes that the proposed draft rules have now been approved by the Court of Session Rules Council and were made in Act of Sederunt (Rules of the Court of Session Amendment No. 4) (Miscellaneous) 2011/288.  It was subsequently brought to the attention of the Committee that there is an error in the new rule 42.13A in that reference is made to “action”, when the correct reference should be to “cause”.  The Committee recommends that the amendment to rule 42.13A is made in accordance with paragraph 7 of the relevant draft Act of Sederunt.
However, the Committee notes that the changes to the Court of Session Rules will put the Rules out of sync with those for the Sheriff Court.  The Committee could see no reason why the Rules in this regard should not be the same in the Sheriff Court and the Court of Session.  
The Committee therefore recommends that equivalent changes are made to the Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992 (SI 1992/1878) in accordance with paragraph 2 of the relevant draft Act of Sederunt. 
Item 8: General revision of the rate chargeable in the Tables of Fees
The Committee notes the apparent discrepancies in the Tables of Fees.  The Auditor advises that the fees in Part V and Part VA of the Court of Session Tables should be the same.  The Auditor advises that there is no difficulty with the Sheriff Court Tables being based on a lower hourly rate of £142, given the existence of the process fee.  

However, it is noted that there are anomalies, e.g. paragraph 6(b) of Part V where a fee of £21.60 is specified.  The Committee suggests that this rate may have been set on the basis that little work is required.  

The Committee recommends that the rates in Parts V and VA should be aligned when the hourly rate is next revised across the Tables of Fees.  

