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INTRODUCTION
1.1 Review of the arrangements for the disposal of Inner House business was originally instructed against the background of a concern of the then Lord President, the Rt Hon The Lord Cullen of Whitekirk, that current procedural rules and practices failed fully to secure the effective use of the resources of the court.  

1.2 Particular issues identified by him included:

· Whether written submissions would increase the efficiency of use of judicial time in court by facilitating preparation and, later, in writing;

· Whether the current system of By Order hearings under Rule 6.3 was efficient or could be improved on; and

· Whether the management of single bills could be improved.

1.3 It was anticipated by Lord Cullen that statistical data would be available to underpin the analysis of current practice and to support proposals for change. In the event, that expectation was frustrated by the lack of readily available data. The systems in force did not provide the information required fully and effectively to monitor performance on a current basis, and similarly failed to provide data for retrospective analysis. It became important to understand why that was the case, given the overall objective of securing improvement in the handling of business, and the need to justify expenditure on research that would provide a basis for assessing the needs of the Court for amended or new procedural rules.

1.4 The IT system in operation, from which one might have expected to obtain relevant information, had reflected the Statement of User Requirements for computerisation of civil and criminal court operations (the Morris report) which had last been up-dated in March 1998. It had been prepared in a format required by the Scottish Court Service. The emphasis in the report was on the I.T. requirements of the administrative staff in reporting on the performance of their duties in servicing the courts. Paragraph 2.1.1. of the overview of the then current system stated: 

“SCS provides the staff, buildings and services to support the judiciary in the Supreme and Sheriff Courts. The judiciary themselves are not a part of the SCS but rather an autonomous group. The independence of the judiciary in Scotland is an essential constitutional principle and the basis of SCS operations lies in the co-operation with the judiciary to meet agreed objectives.”

Negatively, the recognition of judicial independence, in itself eminently correct in constitutional terms, had the consequence in this context that the requirements of the judiciary for management information, and in particular prospective information, were not addressed by the system. It was recognized that the procedural rules of court were not controlled by the agency
. The IT system devised had, therefore, to provide maximum flexibility to ensure that future procedural changes could be accommodated. However, there was a resulting dislocation between the information routinely produced and any requirements the Court had for information about the operation of its procedural rules.
1.5 In relation to work of the Inner House, the data maintained was simply based on that required for first instance business. In relation to ‘appeals’, the report stated
:

“There are a range of appeals heard in the Court of Session and High Court and also civil appeals which are heard by the Sheriff Principal of the appropriate Sheriffdom. Most follow the normal pattern of calling in court for the court to deal with but there will be considerable differences in how much of the arguments relied on by the parties will be in writing. They may be referred to as Reclaiming Motions, Bills of Suspension, Stated Cases etc …

In the first implementation of the system, Appeals will be treated as newly entered, separate actions but in the longer term a link between the case record and the appeal record would be desirable. In many cases an appeal is dealt with by another Court or Department and will halt or limit the proceedings in the original action. It is therefore essential that the system allows information on the processing of the appeal to be recorded in the original Court.”

1.6 The basic requirements of the system, for all purposes, were:
“.. to record and manage cases passing through the Courts. There are three principal stages to the process:

· Registration or initiation of the case

· Tracking the progress of the case

· Disposal of the case by recording the outcome at each stage.


The key component of the proposed system was to comprehensively track the progress of cases to allow us to have an electronic summary process to supplement the paper system. Having an electronic system will allow multiple judiciary and staff to locate and peruse case details for case management and consideration, responding to enquiries, for reporting and for statistics...


The system will need to record a series of summary “Event Records” in a tracking history … The recording of various events affecting the case will also provide the foundation for more sophisticated systems which can be adopted such as automated fee processing, semi-automated document generation, calendar management and pro-active case management.”

1.7 The more sophisticated systems anticipated were not realised. The ‘foundation system’ did not provide for calendar management or pro-active case management. Relatively sophisticated IT systems had already been developed for commercial procedure which did incorporate a diary system, with automated reporting of progress against event targets set by the judge and recorded forward in the court diary. The general, foundation, system did not provide for the comparison between anticipated progress and actual progress, with reports being generated on deviations on which action could be taken. It was essentially an events system, recording what had happened, but telling one little about the relationship between performance and expectation. As a result, the systems could provide reports of events that had occurred in the life of a given case, but did not allow the operator to interrogate the records to discover the background to those events, or to relate them to what might have been expected in relation to the efficient disposal of the business. 

1.8 In summary, the data that the system could provide was restricted to

· The number of outstanding reclaiming motions and ‘other appeals’. 

· The ‘other appeals’ were not subdivided into classes, even so as to correspond with the procedural variations in Chapters 38 – 41 of the Rules.

· The numbers of and time taken up by single bills: there was no further analysis, and no means of identifying the reasons for the numbers arising or the orders being sought.

· Current waiting periods, targets and actual delays against target: the system recorded the time it took for cases to be heard. The reasons were not explored or recorded
. 

1.9 The deficiencies in the existing system were well understood by the administrative staff. Largely driven by the need for an effective system for the arrangement of High Court business under the Bonomy reforms, the development of an effective electronic diary system was already in hand, and the opportunity was taken to improve the system of fixing civil diets at the same time. However, the design, development and implementation of a new system would necessarily take time, and it was clear that acceptable data from such a system would not be available at a date that would enable one to rely on it for the purposes of this review. 
1.10 One major deficiency in the current system was described
 in these terms: 

“One thing we have never done, at least not in any ongoing, systematic way, is consider how much civil appeal court time will be needed to deal with the estimated time required for all outstanding business. We proceed simply on the basis that two Civil Divisions each week in term will just have to do. Another major assumption is that the estimated time required for the hearing is reasonably accurate. There are problems at both ends of this equation. We don’t know whether the court time provided is what is actually needed, nor do we know whether the estimate provided by parties is accurate or, indeed, based on any consideration of the need to use court time productively.”

The system could only provide data on the numbers of hearings fixed and the amount of court time they use up. This description reflected, in a general way, what appeared from anecdotal evidence, and experience. A fundamental problem with Inner House business was that the court did not have a clear picture of the demands that the business was likely to make, nor of the resources required for the efficient disposal of that business, and was not well equipped to manage its resources effectively and efficiently in the disposal of the business that did arise. 

1.11 There were some problems that were easily identified. There was an unacceptably high proportion of late settlements or abandonments. Single bills and other incidental business were disruptive of substantial business. When cases did run, the time required was seldom that forecast by parties. Successive stages in procedure were dealt with by differently constituted divisions, resulting occasionally in inconsistent management, and perhaps more frequently in wasted time as differently constituted Divisions tried to discover the full procedural history of the case, and the reasons for steps taken by others. There was still a tendency for counsel to pull rabbits from capacious hats at the last minute, disrupting programmes. These problems suggested that on any view a fairly radical change of direction was required if significant improvements were to be achieved. But it was recognised that that approach could only be justified if the need could be supported by hard data and proper analysis.
1.12 It was necessary to commission independent research. 
RESEARCH AND ANALYSIS

Incidental Business in the Inner House
2.1 Dr Rachel Wadia was commissioned to conduct an empirical investigation into the efficient and effective use of Inner House resources in order to inform the review of the need for change, and to assist in defining the baselines for future evaluation of data. Her investigations confirmed that there was a lack of statistical data within the existing system to enable her to carry out her investigation in accordance with standard research norms. A significant empirical base was required, and that had to be constructed from data that could be obtained within the court process folders, supplemented by information from the General Department, the Keeper’s Office, and the Clerk of the First Division. After a preliminary examination of the material available, cases initiated in 2002 were selected for examination. A sufficiently high percentage of the relevant information was available for that block of cases to constitute a statistically significant base that could be tracked and analysed with confidence.

2.2 Dr Wadia’s research disclosed that basic inefficiency among practitioners was a significant issue. For example, in a number of cases in which leave to appeal was required from the relevant court or tribunal of first instance, leave was not sought and that generated demand for Inner House time. In some cases leave was sought late, requiring a court appearance. Late answers from respondents in tribunal cases had a disruptive impact on substantive Inner House business. A full bench of three judges was frequently required to deal with the relatively minor procedural issues arising.

2.3 Dr Wadia reported that a high proportion of cases in the Inner House – 13% - involved party litigants. There was a relatively high proportion in appeals from sheriff court decisions, where there were fewer constraints on parties initiating litigation in the first instance. Issues of competency arose in a high proportion of these cases, and absorbed a disproportionate amount of court time, despite the assistance given by officials. Progress was also subject to unpredictable disruption when party litigants failed to appear for hearings. A higher proportion of cases involving party litigants required continued hearings. While it might be more appropriate to attribute the delays involving party litigants to ignorance of, rather than inefficiency in observance of, the Rules of Court and the applicable law generally, the disruptive impact of such cases on the work of the Inner House was considerable

2.4 Motions for early disposal, whether obligatory in terms of the Rules of Court or voluntary, occupied the time of the court in a large number of cases, requiring a bench of three judges to sit. The average time taken for such a motion was estimated to be 10 to 15 minutes, reflecting the fact that there were seldom issues of substance to be determined. But the aggregate time committed to all such motions amounted to some 4.5 judge days.

2.5 The time devoted by three-judge Divisions to motions on Single Bills generally and to By Order hearings was found to be considerable. Dr Wadia analysed the patterns of business in detail. The baseline data indicated that procedural business was running at a level of about 400 hours per calendar year. 

2.6 A disproportionate part of this total was related to business involving party litigants. Such business generated higher numbers of procedural hearings per case. The inability of the Court effectively to manage this business, and if necessary to discipline its conduct, emerged as a major factor contributing to the total time absorbed.

Fixing of substantive hearings

2.7 In cases appointed to the Summar Roll current practice required parties to arrange with the Keeper of the Rolls an appropriate date for the hearing. Dr Wadia’s research showed that the loss of control by the court at this stage of the procedure could result in considerable delay. The data available in the sample was not comprehensive and might not be representative. However, the interval between the date on which business was appointed to the Summar Roll and the date on which the Keeper fixed a date for the hearing ranged from 12 days to 8 months.

2.8 In the group of cases for which data was available, the parties in reclaiming motions approached the Keeper within 3 to 6 weeks of the order. In the case of appeals from decisions of tribunals, most involved contact with the Keeper between 17 and 19 weeks, and two involved longer delays. Sheriff court appeals disclosed that about half of the appeals led to an approach to the Keeper within 4 weeks; three cases took up to 9 weeks, and three took periods of 15, 31 and 31 weeks respectively.
2.9 The allocation of hearings by the Keeper, after the office has been approached by parties, takes account of the availability of judicial time in the Inner House, parties’ representations about preparation time, and the counsel’s diaries. The research disclosed a number of factors of possible significance, but few problems for which there were clear definitive explanations.

2.10 Reclaiming motions from Outer House decisions took the shortest time to the start date of the substantive hearing. Appeals from tribunal decisions took the longest time to that date. Cases originating in the Outer House typically achieved faster progress through the procedural stages in the Inner House, notwithstanding that they generated a higher proportion of procedural hearings. Tribunal and sheriff court business spent longer at the procedural stages, but generated a proportionately lower number of procedural hearings. The tentative view was that Court of Session business was pursued with greater diligence and application. But other possible factors included the varying proportions of party litigants involved in the different classes of business. 
Early disposal cases

2.11 In those cases in which early disposal was ordered, there was a much wider discrepancy between the dates of first Summar Roll hearing and final disposal than in other business. The allocation of an early hearing did not necessarily lead to an early resolution. In 60% of the cases granted early disposal, the diet allocated was discharged, with time constraints, the availability of counsel and inadequate time for preparation being given as factors. Documents were tendered late in a proportion of the cases resulting in discharge. In two cases there had to be a second discharge because of the late lodging of documents relative to the already postponed hearing. The problems inherent in relating preparation to the date of hearing were aggravated in early disposal cases. However, overall, there was a tendency for business to be disrupted because the allocation of hearings was not directly related to parties’ preparedness for the hearing.

2.12 While early disposal did, on average, result in cases being disposed of faster than general Inner House work (26 weeks as against 51 weeks) in one-third of the cases final disposal was by settlement or other form of private resolution.

Pattern of disposals

2.13 The pattern overall indicated that 46% of all cases studied were disposed of by judicial decision; 28% were abandoned; 13% were settled by joint minute or other overt procedure; 6% were dismissed; and the remaining 7% in other ways.

2.14 Dr Wadia’s detailed analysis of the abandonments showed that they were spread across all stages of procedure in the Inner House. But there were clusters before grounds of appeal were lodged, and in the run up to Summar Roll hearings, the times of the ‘two main reality checks for litigants’, in Dr Wadia’s words. The high proportion of withdrawals at the final stage coincided with the Rule 6.3 By Order hearing approximately five weeks before the hearing. 41% or all abandonments took place within the last few weeks prior to the Summar Roll diet. A similarly high proportion of all settlements took place at this late stage – 63% in the run up to the Summar Roll hearing and 78% from the Rule 6.3 By Order hearing to the Summar roll diet. 

2.15 Almost 80% of discharged hearings occurred within the last four weeks before a Summar Roll hearing. Tactical manoeuvring might have been a factor contributing to these figures in addition to late preparation. But whatever the reason, late cancellation of hearings wasted judicial time.

Estimates of duration and the impact on speed of disposal

2.16 While one might have expected that longer hearings would involve longer waiting time to a hearing, that did not emerge from the research as a consistent factor affecting the allocation of diets. 

2.17 In the case of appeals from tribunal decisions, only one-day and half-day hearings were fixed within thirty weeks of the interlocutor sending the case to the Summar Roll. Within forty weeks there were allocations of two-day diets. Longer diets were allocated within fifty weeks. However, one-day diets were booked across the whole spectrum. The availability of counsel, particularly those with specialist practices, mutual indulgence of parties, and the disinclination of respondents to accelerate proceedings were thought to major factors affecting the spread. 

2.18 Sheriff court appeals also reflected a wide spread of periods. Diets could be and were allocated within short periods. A four-day and a two-day hearing were allocated within five weeks. Hearings of similar length were allocated within thirty weeks, and within fifty weeks. However, one-day hearings continued to be allocated up to 69 weeks from the interlocutor appointing the case to the Summar Roll. Again factors related to the parties and their representatives were thought to be responsible for the erratic pattern. 

2.19 Reclaiming motions were dealt with in shorter periods. A three day diet was allocated to a commercial action within four weeks, and within the same period a six-day hearing in a judicial review was fixed. In few cases were there long periods of delay. The longest period was forty-two weeks in a case with a party litigant.

2.20 The Keeper operated a ‘fast track’ scheme under which parties might be offered an accelerated diet. And some classes of work were accommodated earlier. This applied to cases involving children, family issues generally, litigants with serious illnesses and similar personal factors.

2.21 Practice current at the time of Dr Wadia’s research required parties to appear by order to intimate to the Court their estimates of the time the substantive hearing would require. It was on the basis of the information then provided to the court that parties were expected to arrange with the Keeper suitable diets for the Summar Roll hearing. Accurate prediction would be difficult in the best of circumstances. Frequently, however, counsel appearing at the by order hearings had little or no personal knowledge of the case, and merely passed on information gleaned from others. It was hardly surprising that there were significant distortions.
2.22 In the case of half-day and one-day hearings, duration was accurately predicted in 36% only of cases. In the case of two-day hearings, there was 41% accuracy. For three-day hearings the accuracy rate was 17%. For four-day cases the rate was 40%. A 50% rate was achieved in five-day cases. Only one case – a seven day case – was predicted accurately.

2.23 Inaccurate predictions resulted in discharged diets in a high proportion of cases, further delaying final disposal. In other cases, the result was a continued diet, involving a requirement to assemble the same bench of judges, and the same counsel, with consequent delay.

The impact of incidental business on the efficient disposal of substantive hearings
2.24 Dr Wadia’s research demonstrated that a significant amount of time was devoted to procedural hearings relating to single bills and by order appearances in particular. She commented that while this could be a cause of distortion of the time taken to dispose of substantive business as against prediction at the by order stage. But litigation practitioners were well aware of the problem and should have made allowance for it in estimating the time required. However, accurate prediction of the impact of other business was generally impossible, and the most that counsel could be expected to do would be to make a broad guess.

2.25 The actual impact of incidental business on the progress of substantive hearings was shown to be considerable. It reduced the time available for hearings, reducing the efficiency of use of judicial time. And it was expensive for litigants.
2.26 The standard length of an Inner House day for recording purposes was four and a half hours. Inner House judges regularly dealt with criminal business before the start of civil business. Time after court rose was spent in conference and in writing and preparation for subsequent business. The result, for substantive business, was that the time available was already short. The impact of delay caused by incidental business was correspondingly high.

2.27 Dr Wadia found that in aggregate approximately ninety court days (equivalent to two hundred and seventy judge days) were being used for single bills and by order hearings. Another way of expressing the same result is that at least two full days were fully occupied in such business. 

Sists

2.28 Dr Wadia found that by far the greatest cause of disruption of progress was sist. Forty cases in her study group were sisted, mainly for legal aid. The average period of sist was forty-six weeks.

2.29 In the case of tribunal business all sists were for legal aid. The periods involved ranged from nine to one hundred and eighty-nine weeks. Sheriff court business was sisted for between two and one hundred and thirty-six weeks. Court of session business was sisted for between seventeen and forty-six weeks.

Discharge of Summar Roll diets

2.30 Dr Wadia found that a high percentage of Summar Roll diets were discharged, 43% of her study group. Fourteen of these were allocated fresh diets. Together with continued diets approximately 17% of the total cases involved the Keeper in re-allocation of business. The intervals between the original diet and the re-allocated diets ranged from two to sixty-six weeks. Eight of these re-allocated diets were discharged again, three on the day of the fresh diet, one during the hearing, three within the two weeks prior to the diet, and one fifteen weeks before the diet. In three cases a third diet required to be fixed. Long periods of delay resulted.

2.31 A significant cause of disruption of the business of the court was the timing of intimation of discharge. As a general rule, a minimum of four weeks notice of a Summar Roll diet was required. Discharge with that period almost invariably results in waste of judicial time. In Dr Wadia’s sample, 3.6% of discharges occurred during the hearing; 43% occurred on the day or first day of the hearing; and 12.5% occurred within the week before the hearing. 82% of all discharges occurred within the critical four-week period. Since the average waiting period for a Summar Roll hearing was thirty-five weeks, the timing of intimation of discharge gave rise to concern. The concern grew when one took note of Dr Wadia’s next finding, that 93% of all discharges occurred within five weeks of the hearing.

2.32 As with other findings, the source of the business was a factor. 20% of business from the Outer House was discharged. The rate for tribunals was 30% and the rate for business originating in the sheriff court was 50%. Tribunal business gave rise to the highest percentage of discharges on the day of the hearing. Settlement, abandonment and amendment were the principal reasons given for discharge.

2.33 Late amendment was explained in various ways. New evidence was a factor. Administrative oversight was a factor. Delay in obtaining notes of evidence was tendered as an explanation in some cases. The largest number of explanations related to the availability of counsel to give advice or to prepare minutes of amendment.

2.34 Within the sample, forty cases required amendment, and in these sixty-two minutes of amendment were tendered. There was an even spread across the main types of business. 

Preliminary assessment

2.35 Dr Wadia’s findings, based on the sample studied, demonstrated that there was considerable inefficiency in the management of Inner House business, and that the deployment of judicial resources was ineffective. It also suggested that the reasons for the state of affairs disclosed were complex.
2.36 The data relating to late discharges of Summar Roll hearings suggested that a culture of late preparation and brinkmanship, and the influence of the ‘court-door syndrome’ were contributory factors. The inaccuracy of predictions of time required also reflected a lack of preparation at a relatively late stage in the procedure. Another pointer in the same direction was the data relating to late amendments. However, while the court might influence change in cultural values by imposing discipline, it seemed unlikely that improvement could be achieved without legislation or changes in the Rules of Court.
2.37 There were, on the other hand, limits to what the Court might achieve by revision of the Rules of Court alone. While the Court might, by public observations on the impact of delay for example, influence the speed of resolution of legal aid issues, the Rules of Court could not provide a mechanism for control of another authority. The disruptive effect of sisting causes for legal aid might, again, be influenced by imposing discipline on parties, and, indirectly, by encouraging legal aid administrators to greater speed of resolution of outstanding cases. But effective control could not be imposed.

2.38 However, it appeared from Dr Wadia’s analysis that there were areas within the control of the Court that could be dealt with. And, subject to legislation, there was further scope for improvement. Since radical change would have far-reaching implications for practitioners and the litigating public, it was thought that there should be a check on Dr Wadia’s findings before proceeding. She was therefore instructed to carry out a second investigation. 

RESEARCH AND ANALYSIS: THE SECOND PHASE

3.1 Dr Wadia presented her second report in April 2006. It extracted from available records and analysed data relating to cases commencing in 2003. The source data had not been improved between the two base periods and Dr Wadia required to use a mixture of sources of information as before. In general, her approach followed the pattern of her earlier exercise. The cases were tracked to 10 March 2006. Approximately the same number of cases were examined, and provided, in Dr Wadia’s view, a highly significant statistical base for tracking and analysis, justifying confidence in the results.

3.2 In her second report, Dr Wadia noted:
“Observing litigating behaviour in a different mix of appeals, with a different set of litigants, before the same forum is an ideal basis for drawing out the independent variables which may colour research and analysis. The numbers may be different, the mix may be different, but correlations in litigating behaviour point towards a working culture. The conclusions are therefore purified by a second sift, and more indicative of the basic problems within the system.”

As a cross-check on her previous work, the second report was important.

Incidental business in the Inner House

3.3 The total time devoted to single bills and by order hearings, procedural business in general terms, was set out in the report as follows: 
	Calendar year


	Hours spent on procedural business

	2002
	                        313

	2003
	                        271.75  

	2004
	                        401.75

	2005
	                        410.25    


The figures for the last two periods together confirmed the view based on the first exercise that such business had a serious impact on the availability of judicial time for disposal of substantive business.

3.4 As in the previous exercise, the involvement of party litigants emerged as a significant factor. Party litigants were involved in 18% of Inner House business. However, this group were involved in 40% of procedural hearings. Factors contributing to this situation included inept grounds of appeal that attracted opposition; non-appearance at hearings that required to be re-assigned; and the court’s anxiety to extend latitude to unrepresented litigants.
3.5 The range of business in the second sample differed from that found in the previous exercise. However, the general findings of the study on analysis of the data were consistent, within acceptable limits. This was a significant pointer towards the reliability of the analysis and Dr Wadia’s views expressed on the basis of it. 

3.6 Leave to appeal continued to raise issues. The actual numbers varied as among the classes of business from the earlier exercise. The majority of applications for leave were unopposed. Nevertheless, there remained a pattern of sluggish response that slowed down the appointment of cases to the Summar roll.
3.7 The incidence and pattern of competency issues changed as between the two studies. Fewer party litigants were involved in such issues in the second exercise. But the number of hearings required in the cases in which they were involved was relatively high. One party litigant had four single bill hearings fixed, two of which had to be continued because of non-appearance, continuing the pattern of unpredictable disruption of timetables and of opposing parties’ progress that had been identified in the earlier exercise.

Fixing of substantive hearing

3.8 The interval between the date on which cases were appointed to the Summar Roll and the date on which the Keeper was approached to fix a date for the substantive hearing of the case raged from one week to sixty-three weeks during this stuffy period. The average period was seven weeks.

Early disposal cases

3.9 The proportion of cases in which early disposal was a feature was broadly the same as in the earlier study, about 25%. There was a consistent pattern of delay in final disposal. The average period to the allocation of a first Summar Roll hearing was 20 weeks, as against nineteen in the first study. The average period to final disposal was thirty two-weeks, the same as in the earlier study. The two studies demonstrate that while the Court could order early hearing, this did not necessarily result in an earlier resolution of the dispute.

3.10 The pattern of behaviour in the second study replicated that found in the first. In a proportion of cases, the early disposal procedure forced parties to adopt views and to make representations to the court about future progress before they were properly prepared. Dr Wadia considered that the pattern of behaviour that emerged appeared to be dictated by working practice. The more preparation time was restricted, the higher was the proportion of discharged diets. In early disposal cases discharges were more likely to be related to late production of documents.

3.11 Nevertheless, the majority of cases that were granted early disposal did complete much faster than those that were not granted early disposal. About 25% of cases did not benefit from early disposal.

Pattern of disposals

3.12 The most likely outcome of appeal remained adjudication, but by a narrow margin. The relative proportions as among the three broad divisions of work, reclaiming motions, sheriff court appeals and tribunal appeals, changed, with the most significant change being in the proportion of sheriff court appeals resulting in a judicial opinion. But there was little significance in that, given that the differences were affected by external variables that were outwith the control of the Court.

3.13 As in the earlier study, there were instances of early withdrawal in sheriff court and tribunal business. On this occasion, there were also early withdrawals in reclaiming motions. Together this data suggested that there was a practice of early assessment of prospects related to the preparation of grounds of appeal. There was a similar incidence of withdrawal in the early procedural stages of Inner House business when counsel began to be instructed to appear before the court in cases that had at earlier stages involved solicitors only.

3.14 However, the highest proportion of all cases that were disposed of without adjudication were brought to an end at the Summar roll stage. 35% of all abandonments occurred before grounds of appeal were lodged. 39% occurred in the period approaching the Summar roll diet. The high incidence of abandonments at these two stages points strongly to these as the stages at which prospects of success received serious consideration.

Estimates of duration and the impact on speed of disposal

3.15 Tested against the theoretical hypothesis that there should be a direct correlation between the projected duration of a hearing and the capacity of the system to accommodate the hearing, which Dr Wadia applied in her initial report, the outcome of the second inquiry was consistent. The postulated correlation did not exist in any consistent way. Explanations suggested by her findings tended to be personal and tactical rather than the direct result of the system. Dr Wadia stated:

“The transparency of personal agendas is conclusive, and the evidence is not only comparative but cumulative. The timing of a hearing is tactical and personal, not predicated on the court time available. Currently the Court has no control over extended waiting times.”

3.16 The detailed analysis underlying this view was consistent with her first study. In the case of appeals from tribunal decisions, only one-day and half-day hearings were booked within thirty weeks. Within fifty weeks, a three day hearing was accommodated. Hearings predicted to last one day were booked across the whole spectrum from seven to one hundred and two days, reflecting the availability of counsel, mutual indulgence of parties and sheer inertia.
3.17 In the case of sheriff court appeals, one-day hearings were booked across a range between three and ninety-one weeks. Hearings of longer predicted duration were booked over a wide, but less dramatic, range of periods. Reclaiming motions again reflected a narrower range of periods for all durations.
3.18 The pattern that emerged fully justified Dr Wadia’s finding that the court had no control over the management of business once a Summar roll hearing had been appointed.

The impact of incidental business on the efficient disposal of substantive hearings                    

3.19 A summary of Dr Wadia’s findings in the time spent on single bills and by order hearings has been provided above. The impact on the time available for Summar roll hearings is, superficially, obvious. But it is in the analysis of particular examples that the full significance of this factor becomes apparent.

3.20 The Minutes of Proceedings examined by Dr Wadia disclosed that very few Inner House days were actually available for full use for substantive business. A half-day allocation resulted in periods from one to four hours being available. Full day allocations resulted in one and a half hours to five hours being available for use for substantive business. Two day allocations averaged seven hours of hearing over the two day period.

3.21 Dr Wadia concluded that there was little reality in the notional full working day.

Sists

3.22 Sists continued to be the cause of the most extensive interruptions of progress. Approximately 25% of all business involved sist. The vast majority of those involved sists for legal aid. The average time involved was thirty-four weeks, again well beyond the Scottish Legal Aid Board’s target response time. 

3.23 Dr Wadia suggested that sist had become a ‘procedural lay-by’. Cases were conveniently parked for prolonged period, without judicial intervention. Sisting the cause interrupted the running of the relevant procedural clock. In the case of tribunal appeals, sists for legal aid were lodged at the earliest possible stages. In all but two cases the initiative in recalling sist was taken by the party on whose motion sist was pronounced.
3.24 In sheriff court appeals, sist was again sought at an early stage in a number of cases, mostly for legal aid. In this group most motions for recall of the sist were marked by the opponent of the party on whose motion the sist was granted. The implication was that in tribunal cases the respondent was frequently content to show indulgence or indifference to the progress of the appeal. A party to a sheriff court appeal was less likely to be indifferent to the ultimate outcome, but the data showed a high degree of indulgence before steps were taken to recall the sist.

3.25 In the case of reclaiming motions, periods of sist ranged over five to fifty-one weeks, a materially wider range than in the earlier exercise.

Discharge of Summar Roll diets
3.26 In the second study, discharge of Summar roll hearings continued to be a regular feature. 47% of cases allocated a Summar roll hearing involved a discharge. Eleven cases were re-allocated dates. Twelve cases required continued diets. Twenty-three cases were returned to the Keeper for second allocations. Continuity of the judicial bench was, and is, essential. The accommodation of the judges’ programmes, added to the need to accommodate counsel and parties, inevitably caused disruption of progress.

3.27 The intervals between first and second Summar roll hearings ranged from one day to one hundred and thirteen weeks.

3.28 As in the previous study considerable problems resulted from the timing of discharges. The later the discharge, the greater the difficulty in re-allocating judicial resources and the more likely it was that judicial time would be wasted.

3.29 The pattern that emerged from the second study showed that 3% of diets were discharged during the hearing; 51% were discharged on the day fixed for the hearing; 13% were discharged within the pervious week; 6% were discharged within the two previous weeks; 5% were discharged within three weeks; and a further 4% within the critical four week period within which the fast-track system operated by the Keeper could not effectively be applied. 19% only were discharged five weeks or more before the diet, and of those 11% were discharged within the marginal period of six weeks.

3.30 The results in the second group involved marginally fewer late discharges – 87% within five weeks as against 92% in the earlier study group. However, the difference was immaterial, given the disruption caused.

3.31 Dr Wadia calculated that the cases that were discharged on the day of the hearing had been allocated fifty court days, equivalent to one hundred and fifty judge days, which were irretrievably lost. Within the period after the Rule 6.3 By Order hearing, discharges lost eighty-two court days, equivalent to two hundred and forty six judge days.

3.32 Settlements, abandonments, and late amendments again dominated the picture. Examination of accounts of expenses showed that in some cases consultation with counsel only occurred within the last month before the Summar roll hearing. Assessment of prospects, and the state of preparation, were assessed only at the last stage available. Dr Wadia concluded that the high percentage of late withdrawals indicated that late preparation was the prevalent working practice, and pointed towards a culture of late preparation, brinkmanship and the influence of the ‘court door syndrome’. 
Assessment

3.33 Dr Wadia’s conclusions provide a damning indictment of the efficiency and cost-effectiveness of Inner House business. She stated:
“There is a working culture within the Inner House which appears to be unmanaged and unmanageable in its current form.”

Dr Wadia was an experienced and respected researcher, with wide experience of studying the court. Such an assessment had to be taken seriously.

3.34 She concluded that late preparation and organisation by the parties led to discharged hearings, and that at a late stage in the procedure. There was a one in two chance of a diet being discharged, and a one in four chance of that occurring on the date fixed for the hearing.
3.35 Her findings indicated that the current management tool, the Rule 6.3 By order hearing, was ineffective. Estimates of time were inaccurate, and assurances given to the court about parties’ preparedness for substantive hearings were flawed. Early disposal business had the highest incidence of non-appearance at Rule 6.3 By order hearings, and the highest incidence of discharges and continuations.
3.36 The high proportion of party litigants who conduct litigation without legal representation or skill was distorting the pattern, absorbing a disproportionate amount of time on procedural business. The use of a  full bench in open discussion of party litigants’ positions, with provision of advice on procedure, reflected tolerance of parties’ ‘blunderbuss’ approach to business, with failure to comply with procedural requirements rewarded by  allowing extended oral presentation, often misguided,  at the expense of opponents.

3.37 A hard core of party litigants are abusive towards staff, causing disruption of the administration of business. Some of these, though fewer, continue that pattern of conduct in court.

3.38 The problem of multiple procedural hearings was aggravated by a charging policy for court fees that encourages repeat appearances.

3.39 Dr Wadia also concluded that the Court itself shared responsibility for the disruption of progress. Significantly, dedicating substantial periods to procedural business disrupted the substantial business of the Court.

3.40 Further, lack of sanctions, and a laissez faire approach to compliance with procedural requirements tolerated, if not encouraged, late preparation, late discharge and non-appearance at hearings.

3.41 There was a lack of an established managerial approach on which litigants could rely for guidance in conducting practice. There was no systematic requirement for advance notice of argument. Oral presentation of notes of evidence absorbed considerable amounts of time, often without profit.
3.42 The lack of data meant that the court could not assess its own effectiveness and efficiency.

3.43 The Inner House was heavily dependent on the skills of clerks who could not readily be replaced, and was vulnerable to considerable disruption on the retirement of long-serving clerks because of the lack of a defined structure in the approach to the work of the Court.

DISCUSSION 

5.1 The disruptive effect of procedural business on the court’s capacity to deal with substantive Summar Roll hearings was shown to be considerable. In her first report, Dr Wadia raised the question whether the court day could be extended. But it was clear that that could not be achieved without, at least, simultaneous re-organisation of criminal business. That would present too great a challenge if improvements were to be introduced within a reasonable time-scale, given the need to co-ordinate the requirements of the two separate systems. The alternative, and practicable, solution seemed to be to allocate single bills and by order business to a single Inner House judge for disposal, subject to provision for remit to a larger court in case of need. Dr Wadia also recommended the introduction of sanctions for disruption caused by the conduct of parties. Under the existing regime too much was left to the initiative of the parties and their representatives, uncontrolled by the court. An ill-disciplined approach to the use of judicial resources was encouraged by the lack of appropriate mechanisms for intervention.
5.2 However, a radical review of procedure would require changes to primary legislation in addition to extensive alterations to the structure of the Rules of Court. Section 2 (3) of the Court of Session Act 1988 prescribed the quorum for a Division of the Inner House as three judges. Amendment of that provision would be a matter for the Parliament, and any representations relating to the amendment of the Act would require to be addressed to the appropriate Ministry. That was a material consideration in instructing Dr Wadia’s second investigation.

5.3 Taking the results of both studies together, it appeared that there was ample justification for promoting the proposal that Section 2 (3) of the Court of Session Act 1988 should be amended. The impact of procedural business, in the form of single bills and by order hearings, on the time available for substantive business, demonstrated a need for review of the current arrangements on any view. It was apparent that such business had been increasing in volume, with a corresponding  reduction in the proportion of the court day available for disposal of Summar roll and other substantive business of the court. The finding that there was little reality in the notional full court-day for the disposal of substantive business was a serious indictment of the use of a full Division for the disposal of routine procedural business.

5.4 The volume of procedural business was such that one could not accommodate it by increasing marginally the length of the court day, even if that were otherwise acceptable on general grounds. Dedicating Monday to such business would not suffice. In any event regarding Monday as available for judicial sittings would not be acceptable without a major re-organisation of the use of judicial resources to provide alternative periods for preparation and writing judgments.
5.5 It was clear that much procedural business was routine, and undemanding. A single Inner House judge could deal with most single bills and by order hearings effectively, on behalf of his Division, without engaging colleagues. Efficiency in the deployment of Inner House resources would be improved materially if such business could be delegated on a routine basis to a single Inner House judge. There would be an increase in demand for clerking and macer support services. And court space would be required. On the credit side, the direct cost associated with two Inner House judges’ time would be saved in most cases. The most significant benefit, however, would be in the ability effectively to deploy the Divisions in hearing Summar roll and other substantial business without the disruptive interposition of procedural business.
5.6 It was also clear that unqualified delegation of some procedural business to a single judge would be unacceptable. It would be necessary to provide for the remit of particular business to a full Division, either at the instance of the single judge or on motion of parties. There were certain examples of procedural business that raised issues of general importance or novelty. One would be anxious to avoid the need to deal with appeals on procedural matters. The preferred course would be to provide that the single judge would have discretion to remit issues arising on any single bill or by order hearing to a larger court for determination in the first instance. If that were done, the decision of the single judge in all other cases could properly be final, without right of appeal. Parties would have the opportunity at the hearing before the single judge to identify any issue that the single judge should not determine finally without remit.
5.7 It seemed that, provided that the nomination of a single judge for procedural business were for a reasonable period of time, such a system would have other benefits than simple relieving the full Divisions of the work. A factor contributing to the inefficiency of the existing system was change in the composition of the Divisions dealing with successive stages of individual cases. There was often a need to instruct a differently constituted division in the procedural history of the case properly to inform the judges of the context in which the instant issue arose. A single dedicated judge would have knowledge of past events. This procedure would have to have IT support, and in particular more ample minutes of proceedings than have been traditional. 
5.8 It seemed also that management of cases involving party litigants could be facilitated by delegating case management to a dedicated individual judge. It appeared that in the case of such litigants confidence in the individuals dealing with cases was a material consideration. That could be difficult to develop when the complement of judges in a Division changed frequently, and the litigant was confronted by different individuals, sometimes tendering differing advice. Further, there could be a need for firm discipline in dealing with party litigants. That would be facilitated by having the case management in the hands of a single individual. 
5.9 The first recommendation made in my earlier report, therefore, was that the Scottish Parliament should be encouraged to amend the Court of Session Act 1988 to reduce the quorum of a Division of the Inner House for procedural business to one. 

5.10 In the Judiciary and Court (Scotland) Act 2008, section 46 (3), provision was made for the amendment of section 2 the Court of Session Act 1988 as follows:
(3) In section 5 (power to regulate procedure etc. in the Court of Session by act of sederunt), after paragraph (b) insert— 

“(ba) to make provision as to the quorum for a Division of the Inner House considering solely procedural matters…”. 

The legislative framework was created for changes to the Rules of Court to promote improvements in the management of Inner House business. 
PREVIOUS RECOMMENDATIONS
6.1 In the light of Dr Wadia’s findings, and anticipating the legislative changes required, I made a series of recommendations on the basis of which further study of the changes that might be proposed to the Rules of Court might be carried out. It seems appropriate to set these out. They were:

1. That the Rules of Court should be amended to provide for delegation by the Lord President to one or more nominated Inner House judges of the disposal of procedural business, as defined by the minute of delegation, for such period or periods as the Lord President thinks fit;

2. That such delegation should permit the nominated judge, on his or her own motion or on motion of one or more parties, to remit any matter arising within the scope of delegated powers to a larger court for determination; and

3. That otherwise the decision of the nominated judge should be final on matters within the scope of the delegation;
4. That all Inner House business will be registered at initiation;

5. That on registration an automatic template will be generated setting an initial timetable reflecting the procedures prescribed in the Rules of Court for the class of business in question;

6. The initial timetable would follow a theoretical model for the appropriate class of business assuming progress through the initial stages of Inner House procedure without deviation from the prescribed periods for satisfaction of the Rules of Court;

7. The initial stages of procedure would encompass all stages to the pronouncing of an interlocutor making an order for a hearing to dispose of the appeal;

8. Objections to competency would require to be raised by the DPC or intimated by motion within fourteen days of intimation of the marking of the appeal. All objections to competency would be disposed of by a single Inner House judge, subject to reference to a larger court in case of need;
9. All other motions would continue to be enrolled, intimated and allocated diets as at present;

10. The initial timetable would be revised as necessary to accommodate changes in the succeeding steps in procedure following on the interpolation of diets for procedural hearings;
11. The critical stages in procedure, for which amended Rules of Court would be required in some cases, that would be reflected in the initial timetable template would be:

a. A date by which any objection to competency must be intimated;

b. A date for lodging grounds of appeal, which would be a mandatory requirement in every case. This date would be fixed without reference to the time required to dispose of any objection to competency, but it, and subsequent dates, would be adjusted as necessary on intimation of an objection to competency;

c. Amendment of grounds of appeal would be permitted, but restricted to a period ending not later than a short specified period before the By Order diet prescribed below; (Amendment on cause shown after that period, if allowed, would carry automatic liability in expenses.)

d. Every respondent intending to enter the process would be required to lodge answers to the grounds of appeal, and the grounds of any cross appeal, within a specified period. The timetable would reflect the final date for such answers, subject to revision to accommodate interposed business;

e. All parties would be required to lodge written notes of argument within a specified period of the final date for answers;

f. All motions for extension of time would require cause to be shown, and would be on such conditions as to expenses as the court considered appropriate. Any extension granted would be reflected in adjustment of the timetable;

g. Not later than seven days before the By Order hearing mentioned in the next paragraph, any party seeking early disposal would enrol a motion to that effect;

h. Within a period following the expiry of the period or adjusted period for lodging written notes of argument, specified in the Rules of Court, the appeal would call By Order on the date specified in the timetable, as then revised;
i. At that By Order hearing, the court, in consultation with the Keeper, would, if satisfied that the parties were prepared and that all prospects of alternative dispute resolution had been exhausted, either fix a diet for the disposal of the appeal or continue the By Order hearing, with such additional procedural requirements as the court considered necessary to bring the case to full preparation for hearing, and such orders for expenses as the court considered appropriate in view of any deficiencies in preparation that were apparent at that stage;

j. Within a short prescribed period of the fixing of a diet of hearing for disposal of the appeal, parties would be required to fee fund the appeal for the whole duration of the substantive diet. All such sums would be liable to forfeiture if the diet fell for any reason, subject to liability in expenses inter parties; 

k. Fee fund dues for continued diets extending beyond parties’ forecast at the By Order hearing would be at enhanced rates.
Proposals were made for the amendment of the Rules of Court accordingly. 
6.2 Many of the considerations focused in my earlier report remain valid. The over-riding purpose of these proposals was to enable the Court to manage the procedural stages of appeal business so as to ensure, so far as practicable, the effective and cost-efficient use of judicial resources, while taking care to avoid prejudice to the legitimate interests of litigants. It was clear from Dr Wadia’s study that material delay could arise when the initiative in promoting the disposal of business was left to the parties, unsupervised by any form of management by the Court. In a party led system this is and will continue to be inevitable to some degree. However, since recourse to the court implied the use of scarce and expensive public resources, a balance had to be achieved and maintained between the freedom of the litigant to define and pursue interests on a partisan basis and the interests of the Court in particular and the public generally in securing the efficient and effective application of the resources of the judicial system.
6.3 The impact of unrestrained freedom to pursue party interests without Court-imposed discipline was clear from Dr Wadia’s reports. The intervals of time between the date of appointment of business to Summar roll hearing and the approach of parties to the Keeper’s office illustrated this. Under current procedure, the appointment of a case to the Summar roll defined the end of a period of relatively active involvement of the court in the conduct of cases. Procedure was regulated by timetabling requirements of the Rules of Court, or by the disposal of single bills until that point. Thereafter the fixing of a hearing required a fresh initiative by parties. The variation in the periods that emerged in fact was, on the face of it, inexplicable and incapable of rational justification. The court had, and continues to have, a legitimate interest in the disposal of outstanding business: it is a possible measure of the efficiency of the judicial system. To leave it to parties freely to extend the total time required for the disposal of business by failing to book a diet for the hearing of the substantive stage in an appeal, after the court has appointed a case for hearing, did not appear to be, and does not appear to be, acceptable.
6.4 In the case of early disposal business, this feature seemed to be of particular significance. The provisions for early disposal reflected an attempt to achieve a measure of judicial management of the use of the resources of the Court by focusing attention on the need to reach final resolution as a matter of relative urgency in particular cases or classes of cases. The selection of classes of cases for compulsory consideration of early disposal in terms of the Rules of Court was a reflection of the court’s interest in this matter. But it appeared that the intention of the court could be frustrated by tardiness of parties in the fixing of an appropriate diet. The loss of control of the process as soon as the case had been appointed for early disposal appeared to be unacceptable in principle.
6.5 Dr Wadia’s studies of the histories of early disposal cases at the later stages of procedure in the Inner House cast doubt on the effectiveness of the initial stages in early disposal procedure. While this might have reflected inefficiency in the management of business generally, it was not immaterial that business which, of its nature, should be disposed of with expedition, was frequently delayed. In each study data indicated that prorogations of time to meet timetabling obligations, lack of time for preparation, unavailability of counsel, late lodgement of documents, and late settlements all figured as reasons for disrupting progress. Early disposal procedure was effective in a relatively high proportion of cases in securing relatively quick disposal. Intervention had an impact. But there remained too high a proportion -25%- in which this form of procedure was ineffective.
6.6 The pattern of disposals found by Dr Wadia also suggested that early intervention would be of value. The pattern of withdrawal at or about the stage of preparing grounds of appeal, and at the early stages of Inner House procedure before the court suggested that the need to consider the merits of appeal either in the course of the preparation of papers or in anticipation of a court appearance provided a focus. Once those stages were past, serious consideration of the case was postponed to a late stage, resulting in disruption of programmed work, and inefficient use of judicial resources. 
6.7 Dr Wadia suggested that some litigants reached physical, emotional or financial exhaustion in the course of their cases. 26% of abandonments took place during the Summar roll hearing. On any view it appeared that at critical stages the litigant’s mind was focused, and final decisions were taken, usually provoked by the imminence or currency of formal stages in procedure.  It appeared that it would be in the interests of efficiency and of the effective use of judicial resources to increase judicial supervision over the conduct of Inner House business to maximise the impact of judicial management. It cannot be acceptable for the court rolls to be inflated by cases fifty per cent of which are probably going to be disposed of without a judicial decision, and many of those at a late stage when the resources of the court cannot be deployed effectively otherwise.
6.8 In the final analysis, there was no justification for the allocation of a Summar roll diet to any case that had not been fully prepared. In any system there will be some late disposals on an extra-judicial basis. Changes in the law or in the commonly held views of the law do occur. A well prepared case may be undermined by a decision in another case. Parties do become emotionally and physically exhausted by the litigation process. The realisation that litigation is not a precise science and that utter conviction that one’s case is logically irrefutable is insufficient for success may dawn late in the day, whatever advice has been tendered. But the routine postponement of rational analysis of the risks of litigation until a late stage, however understandable in human terms, is unacceptable if it leads to waste of scarce public resources, and that appeared to characterize the Scottish approach.
6.9 It was suggested that nothing short of a radical change in the procedural rules, backed by up-dated and efficient IT systems, was required. The essential features of the proposals required the design and installation of new software, borrowing from the experience obtained from work in Commercial Court IT system, and in the High Court systems implementing the Bonomy reforms. For Inner House purposes, one would require a comprehensive case tracking and timetabling system, with provision for recording interlocutors, with full supporting minutes, fully integrated with the judges’ programmes to ensure the effective and efficient allocation of diets in co-operation with the Keeper. A full specification would require to be developed in the light of the outcome of consultation on the proposed Rule changes. 
6.10 The object of the proposals was, broadly, to front-load parties’ preparation and commitment timetable, in an attempt to ensure that only cases that were ready for hearing passed a new By Order stage. That would not prevent late amendments being proposed or other incidental orders being sought. But it would be legitimate to place obstacles in the way of change, given the overall objective of ensuring the cost-effective and efficient use of judicial resources. That would be done by requiring cause to be shown and by providing for expenses to be awarded, including the immediate award of the cost of fee funding the appeal, as a pre-condition of making any change that interfered with the timetable.
6.11 Dr Wadia’s findings on the lack of correlation between predicted duration and the fixing of diets for Summar roll hearings demonstrated that the Court had at that time no control over the allocation of diets for substantive business. In the result, the allocation of judges to hear cases was a casual by-product of the approach parties adopted in fixing diets: the judges allocated to hear the cases were drawn from those available rather than selected to ensure most beneficial use of the judicial resources that could be made available on a rational assessment of need.
6.12 The solution proposed was intended to provide for correlation of available judicial time with demand by the court, in co-operation with the Keeper, at the point at which a case destined for the Summar roll and fully prepared for hearing would be appointed to that roll. 
6.13 The need for active judicial management of business was further emphasized by the research findings relating to sist. The long periods of inactivity introduced following sist, often for legal aid, far exceeded the target periods for disposal of applications set by the Scottish Legal Aid Board. As matters stood there was no mechanism for judicial intervention so long as an opponent was willing to accommodate the party in whose interests the cause had been sisted. Since long periods of sist inevitably reflected on the efficiency of disposal of business, the court had a legitimate interest in policing sists, and accordingly in setting a timetable that requires parties to report progress in the area justifying the sist, whether that be legal aid, settlement or other feature of the case.
WRITTEN ARGUMENT

6.14 Dr Wadia’s research did not deal with the first issue raised in Lord President Cullen’s initial reference, the possible use of written submissions as an aid to efficiency of use of judicial time in court by facilitating preparation, and, later, in writing. While Dr Wadia commented on the lack of a requirement for written arguments, she was not able to provide data to assist in the discussion of that issue.
6.15 There were, and remain, widely differing views on the use of written argument in the Scottish system generally, and, where it has been used, on its effectiveness. Scottish pleading has for many decades been heavily dependent on oral advocacy, and that may be taken to characterize litigation culture as it now exists. However, formerly extensive written argument was the norm in civil procedure in the Court. The procedural requirements of any civil litigation system must be adapted to contemporary conditions in the society it seeks to serve. The abandonment of written pleadings in the past reflected a reaction against its then current form in the circumstances that then existed. If the introduction of written argument were required now to improve the efficiency of Inner House work, that would be merely a response to current need, and should raise no issue of principle. Procedure is and must remain the servant of the public interest in the efficient and effective disposal of civil business, not its master.
6.16 A review of the appropriateness of written argument must begin with parties’ interests, though that was not an issue raised by Lord President Cullen. For the parties, written argument, prepared and intimated at an appropriate stage in the proceedings, expands on formal grounds of appeal, and provides notice of the factual and legal analyses on which the grounds of appeal are based. For the party preparing the argument, the requirement focuses attention on the basis of that party’s case and provides an opportunity for review of the merits of the case to be advanced. For the party receiving intimation of a note of argument, notice is provided of the case to be met. Full and frank exchange of information about the other parties’ positions in an appeal must remove some of the mystery that currently exists, and would inevitably deny litigants such advantages as now arise from opponents’ ignorance of the strength of one’s arguments. Litigation is not an exact science, and the proofs available to parties do not have the precision of mathematical theorems. It is of little advantage to discuss the wish of litigants to keep an edge of advantage over their opponents. But it is relevant to consider how far such selfish interests should weigh in the balance against the advantages inherent in an open system that requires communication of the essence of each party’s position in advance of the point at which parties and the court become committed to the allocation of significant periods of time for disposal of the appeal.
6.17 Rational decisions about the scope of any item of Inner House business, about the time required for its disposal, about the particular and general importance of the case, and about the relative importance of the item in the context of the total case load of the court are essential if the use of judicial resources is to be efficient and cost effective. The initial assessment by parties of their own and their opponents’ cases is the first line of defence against inappropriate decisions on these and similar matters. An appropriate requirement for the exchange of written notes of argument would improve openness in communication, would inform decisions at an appropriate time in the course of the litigation, and would improve the efficiency of the system by (a) facilitating the removal from the system of cases that had poor prospects of success; (b) identifying cases that required accelerated or extended treatment; and (c) facilitating rational decisions on the extra-judicial disposal of business. 

6.18 Disclosure to the Court of notes of argument would facilitate preparation for hearings at and after the point selected for their exchange and production to the Court. There can be no justification for the perpetuation of a system in which the Court can be asked to take material decisions about the future conduct of any item of business without full information about the scope of that business. Yet, at present, cases can be remitted to a Summar roll hearing on the basis of summary grounds of appeal and submissions by a party or a party’s representative with little knowledge or understanding of the issues that may arise. It has already been argued that there is no justification for the allocation of a Summar roll hearing in a case that has not been fully prepared. It is in the interests of the Court to have intimation of that state of preparation before remitting a case for a substantive hearing. Indeed it is difficult to see how the Court could properly decide that a hearing was required without information about the issues to be raised and decided. 

6.19 In relation to the specific points identified by Lord President Cullen, it is clear that prior notice of parties’ arguments in writing can increase the efficiency of use of judicial time. Such procedures do not necessarily reduce court time. Indeed the identification of substantial issues for determination may extend the time required for hearing a specific case. However, the alternative in such a situation may be that the requirement to dispose of business that has not been prepared to an appropriate degree may affect the efficiency of the judges in preparing and issuing judgment. Time spent in overcoming deficiencies of argument is unlikely to reflect an effective use of judicial resources. A decision that discloses that the court has not been properly informed of the full range of issues and the appropriate authorities merely generates other litigation to resolve the problems that are created. And the instant litigants’ dissatisfaction with the process may well be reflected in satellite litigation against former legal advisers. 
6.20 Written argument would facilitate the rational disposal of business. The timing of exchanges of notes of argument would require to fit with the regime proposed for early case management. 
6.21 It was thought necessary to formulate and to publish clear guidance on the scope and content of notes of argument. One might not wish to encourage unnecessarily extensive pleadings, as if in substitution for oral argument. On the other hand a minimalist approach might not take one materially further forward than the formal grounds of appeal. A minimum requirement to meet the needs of parties in relation to the law might be disclosure of statutory sources, authorities and text-book sources and the propositions derived from them in support of the individual grounds of appeal. In relation to the facts, intimation of the sources of evidence relied on might suffice. But these were thought to be practical matters that would best be prescribed by practice notes rather than formal Rules of Court so that they could be developed and amended as experience dictated. 
RULE 6.3 BY ORDER HEARINGS

6.22 The third specific issue identified by Lord President Cullen related to the efficiency of the current procedure under Rule 6.3 of the Rules of Court. That provision currently requires parties enrolling for appointment of a case to the Summar roll to include an estimate of the time likely to be required for the hearing. Approximately five weeks before the allocated date, the case is called by Order, and parties are required to inform the court whether the hearing is to proceed and to provide an up-dated assessment of the time required for its disposal. 
6.23 Dr Wadia’s findings on the effectiveness of the By Order stage of this procedure have been discussed in the context of her research generally. It is apparent that the procedure is not effective generally to avoid late changes of position, late abandonments, late amendments, and distortions of the time required for the proper disposal of business. Among the reasons for this state of affairs is that even at the late stage of five weeks before Summar roll diets parties are frequently not adequately prepared for the hearing. 
6.24 It was proposed that the existing By Order requirement should be deleted, and that the emphasis should be on front-loading preparation, with parties being required to commit to binding estimates of time prior to the allocation of a substantive hearing. It would be destructive of the effectiveness of that procedure if the rules were to continue to provide for a relatively late re-assessment of requirements.
6.25 Following the delivery of my previous report, I visited the Civil Appeals Office of the Court of Appeal, and had a useful discussion with Robert Hendy, Deputy Master. The current system had been explored in meetings held by the Lord Justice Clerk with Lord Justice Waller and Mr Hendy as part of the Lord Justice Clerk’s Civil Courts Review and it was clear that there were lessons to be learned from English practice. 

6.26 As matters stood in England, there was no automatic right of appeal. Permission was required in almost all cases. Having regard to the variety of forms of appeal and the legislative and regulatory structures applicable in Scotland, there was no prospect of following English practice directly: it would have been a major innovation to require leave to reclaim in practically all cases, far beyond the scope of the current project. However, it appeared that it might be possible to introduce a sifting mechanism that could produce substantially the same result as was achieved in that jurisdiction. 

6.27 It was therefore proposed that, in addition to the recommendations previously made, consideration should be given to new Rules of Court that would provide for the following steps: 

· At an early stage, typically soon after the Court had available the opinion or note of the court below, the single judge of the Inner House should consider the grounds of appeal, answers and any appendices lodged by the reclaimer, and, if thought fit, might put the cause out for hearing by order for submissions on the question whether the reclaiming motion or any of the grounds of appeal should be refused on the ground that it or they was or were not arguable;

· The procedural judge would cause the question to be intimated to parties, specifying as appropriate the particular issues to be raised at the by order hearing, and the parties would be entitled to be heard on the question or questions posed;

· A decision of the procedural judge to refuse the reclaiming motion or to refuse any ground or grounds of appeal on the ground that it was or they were unarguable would be final and not open to review;

· The single judge would adjust the timetable as necessary in the light of this procedure;

· Notwithstanding the finality provision, a Division of the Inner House comprising three or more judges would have power to reopen a final determination by the single judge that a reclaiming motion or any ground of appeal in such a reclaiming motion was unarguable, if:

(a) it was necessary to do so to avoid real injustice;

(b) the circumstances were exceptional and made it appropriate to reopen the issue decided by the procedural judge; and

(c) there was no effective alternative remedy.

There were ancillary procedural proposals to supplement these core proposals.

6.28 It appeared that the notion of a sift was established in the criminal sphere, and there seemed to be no reason in principle why it should not be introduced into civil procedure. The notion of reopening an issue was taken from the English civil appeals rules, and in particular rule 52.17. The English Court had had teething troubles, but the practice had settled down b y the time of my discussions with Mr Hendy. Finality – and excluding automatic rights of appeal as an aspect of it – was justified in England by section 54 (4) of the Access to Justice Act 1999. It appeared that Scotland would also require primary legislation to enable these proposals to be given effect. 
6.29 The proposed Rules of Court appended to this report do not make provision for sifting of appeals. The amendment of the Court of Session Act restricts the role of the single judge to procedural matters. Disposal of an appeal on its merits would not be justified. The only mechanism that would enable the Court to respond to argument that an appeal was unarguable would be use of the procedure for urgent disposal. In exercise of the powers proposed, a single judge could accelerate the appeals procedure to enable a Division of three or more judges to dispose of an allegedly unarguable appeal. This approach would not replicate the procedures available in England, however, and I would respectfully suggest, albeit outwith the scope of my remit, that there is a need for such an approach that might properly be urged on Scottish Ministers.
THE PRESENT PROPOSALS
7.1 There is appended to this report, a draft Act of Sederunt containing four new chapters of the Rules of Court to be substituted for the chapters currently regulating reclaiming, applications for new trial, and appeals from lower courts. If the recommendations relating to these classes of Inner House business are accepted, it would be appropriate to amend the Rules relating to statutory appeals, Chapter 41, to adopt the core procedural changes proposed, with suitable adaptations to reflect the statutory background. However the work required, involving examination of all of the statutory provisions enabling appeals, would not be justified if major changes are required to the current proposals. 
7.2 Chapter 37A makes provision for the specification of the procedural business to be remitted to a single judge of the Inner House, and for the selection by the Lord President of the nominated judge. In accordance with section 2 of the Court of Session Act 1988 as amended by section 46 of the Judiciary and Courts (Scotland) Act 2008, the remit of the single judge is restricted to procedural business.

7.3 Chapter 38 sets out a new set of rules regulating procedure in reclaiming the decisions of the Outer House. Chapters 39 and 40 adapt the core features of Chapter 38 to meet the requirements of the different classes of appeal business that they cover. The essential features of the major changes to the system can be described by reference to Chapter 38. The proposed Rule does not prescribe the administrative arrangements proposed for registration. The recommendations for these can be implemented without an Act of Sederunt. They are:
· All Inner House business should be registered at initiation;
· On registration, an automatic template should be generated setting an initial timetable reflecting the procedures prescribed in the Rules of Court for the class of business in question;
· The initial timetable should follow a theoretical model for the appropriate class of business assuming progress through the initial stages of Inner House procedure without deviation from the prescribed periods for satisfaction of the Rules of Court; and 
· The initial stages of procedure should encompass all stages to the pronouncing of an interlocutor making an order for a hearing to dispose of the appeal.
7.4 Draft Rule 38.12 reflects the recommendation that:
· Objections to competency should require to be raised by the Deputy Principal Clerk of Session or intimated by motion within fourteen days of intimation of the marking of the appeal. All objections to competency should be disposed of by a single Inner House judge, subject to reference to a larger court in case of need.
The proposal includes provision for regulating such objections as a whole, taking them out of the scope of the timetabling requirements. 
7.5 Draft Rules 38.13, 38.24, and 38.15 make provision for the timetable proposed for all reclaiming motions. Form 38.13 prescribes the proposed form of the timetable. The form of the timetable has been altered from the earlier proposals in some respects. A time limit for objections to competency is not included, the procedure being regulated by Draft Rule 38.12. Again, the timetable does not prescribe a period for amendment of grounds of appeal. Amendment is dealt with by Draft Rule 38.18, which requires any party proposing amendment to enrol for variation of the timetable in terms of Draft Rule 38.14, with all of the consequences there set out. Draft Rule 38.15 provides the procedural judge with power to enforce the timetable. 
7.6 Draft Rule 38.16 sets out the requirements for a procedural hearing. This provision is central to achieving the object of the proposals: to ensure that no appeal (other than a case subject to accelerated procedure under Draft Rule 38.11) is sent for a hearing on its merits unless the single judge is satisfied that such a hearing is necessary and that the parties are prepared for it. There is, therefore, no provision for a By Order hearing near to the diet of Summar roll or Single Bills for review of the parties’ state of readiness. That is presumed from the order sending the case for hearing. The present draft does not include the quasi-penal provisions for expenses and payment of Fee fund dues proposed in my earlier recommendations, viz:
· Within a short prescribed period of the fixing of a diet of hearing for disposal of the appeal, parties would be required to fee fund the appeal for the whole duration of the substantive diet. All such sums would be liable to forfeiture if the diet fell for any reason, subject to liability in expenses inter parties. 
· Fee fund dues for continued diets extending beyond parties’ forecast at the By Order hearing would be at enhanced rates.
7.7 On reflection, it does not appear appropriate to regulate such matters by Rule of Court. 

7.8 I recommend that the proposals should now be subject to consultation.
� Paragraph 2.1.3. of the Morris report


� Paragraph 2.1.8. of the Morris report


� R. Cockburn


� R. Cockburn
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