Act of Sederunt (Sheriff Court Rules) (Enforcement of Securities over Heritable Property) 2010 (SSI 2010/324)
RULES NOTE
INTRODUCTION

This document relates to the Act of Sederunt (Sheriff Court Rules) (Enforcement of Securities over Heritable Property) 2010 (SSI 2010/324) which was made on 9 September 2010. It has been prepared by the Secretariat to the Sheriff Court Rules Council and outlines the reasons for changes to sheriff court rules as a consequence of Part 1 of the Home Owner and Debtor Protection (Scotland) Act 2010 (“the 2010 Act”).  
CONTENT OF THE ACT OF SEDERUNT
The main purposes of Part 1 of the 2010 Act are to:
· Require all repossession cases relating to residential property to be made by summary application.  Paragraph 2 of the Act of Sederunt amends the Summary Application Rules as set out in the Act of Sederunt (Summary Applications, Statutory Applications and Appeals etc. Rules) 1999 as a consequence.  
· Set out pre-action requirements that creditors require to observe before applying for repossession of residential property.  In particular, creditors are required to provide debtors with certain information and take reasonable steps to avoid repossessions occurring. Rule 3.4.3(2)  prescribes a form of certificate (Form 11C)which the creditor as pursuer is required to complete averring that they have complied with the pre-action requirements. This form must be lodged with the initial writ at the time it is presented to the court for registration.  Rules 3.4.4 and 3.4.5 provide for the procedure that should then be followed.  It is expressly provided that all such cases require to call in court.
· Preserve and extend the rights (set out in the Mortgage Rights (Scotland) Act 2001) of certain residents other than the debtor (referred to as “entitled residents”) to make representations to a court considering a repossession application.  Rules 3.4.6 and 3.4.7 provide for the procedure to be followed in the intimation to, and application to court by, entitled residents and Form 11D and Form 11E are to be used for these purposes.
· Provide a right to seek recall of a decree for repossession already granted for the debtor and each entitled resident provided that the person seeking recall has made no previous representations to the court. The creditor is also able to seek recall. Rule 3.4.8 provides for the procedure to be followed where an application for recall of a decree is made and Form 11F and Form 11G are relevant.
· Give debtors and entitled residents who make applications to the court the right to be represented in court by an approved lay representative.  The Lay Representation in Proceedings relating to Residential Property (Scotland) Order 2010 prescribes those persons or bodies who may approve lay representatives.  The Scottish Government plan to publish guidance on this.
Paragraph 3 of the Act of Sederunt clarifies the basis on which applications or counter-applications under Part II of the Conveyancing and Feudal Reform (Scotland) Act 1970 for non-residential purposes are dealt with.  Paragraph 3(3) makes corresponding amendments to rule 34.10 of the Ordinary Cause Rules set out in Schedule 1 to the Sheriff Courts (Scotland) Act 1907.
The Act of Sederunt comes into force on 30th September, which is the same date that the relevant provisions of the 2010 Act are due to come into force.  However, paragraph 2(12) and (13) and paragraph 3(4) make certain transitional and savings provisions.
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