Act of Sederunt (Sheriff Court Rules)

(Miscellaneous Amendments) 2012 (SSI 2012/188)
                                     RULES NOTE
INTRODUCTION

This document relates to the Act of Sederunt (Sheriff Court Rules) (Miscellaneous Amendments) 2012 (SSI 2012/188) which was made on 6 June 2012. It has been prepared by the Secretariat to the Sheriff Court Rules Council and outlines the reasons for changes to rules as a consequence of the various provisions contained within the miscellaneous instrument.

CONTENT OF THE INSTRUMENT
Scottish Civil Courts Review Report

The Council set up a working group to consider the recommendations of the Scottish Civil Courts Review Report and identify and report back to the Council on any procedural changes which it considered could be made without changes to primary legislation having to be made first. The working group reported as follows:

Extempore/Reserved Judgments

The Report recommended that it should be for a sheriff to decide whether to make avizandum or pronounce an extempore judgment and if the latter, that reasons should be given for the decision reached and parties should have the right to request written judgments in ordinary causes.  
The working group agreed and proposed that ordinary cause rule 12.2 be amended as a consequence and this was agreed to by the Council.  Paragraph 2 of the Act of Sederunt makes the required changes.

Summary Disposal

The Report recommended also that at any stage parties can seek summary disposal.  
The working group agreed and proposed that current ordinary cause rules 17.2 and 17.3 relating to summary decree be amended.  This is reflected in paragraph 3 of the Act of Sederunt.
Financial provision in family proceedings

The Report recommended that in family actions the court should be able to make any necessary orders in relation to disclosure of financial information at the first case management hearing. 
The working group agreed and proposed that a rule be prescribed specifying that on the lodging of an initial writ or defences, a form should be lodged disclosing financial information as at the date of separation.  
Ordinary cause rules 33.9 and 33.34 have been amended accordingly. Similar provision is made in regard to corresponding rules 33A.9 and 33A.34 in regard to civil partnership proceedings. 
New Forms F13A and CPA13 have been devised for use. 

Paragraph 4 and Schedule 1 of the Act of Sederunt set out the changes.

Family Law (Scotland) Act 2006
Chapter 33 of the ordinary cause rules is amended so as to include actions for claims under sections 28 and 29 of the Family Law (Scotland) Act 2006 (financial provision for former co-habitants) in the definition of family actions in the sheriff court. 

The current Form C01 will be renumbered Form F12E and contains a textual amendment as a consequence of the amendment to Chapter 33.

A minor textual amendment is also made to rule 33A.16 in Chapter 33A.

Chapter 33B of the ordinary cause rules is omitted as a consequence of the amendments made to Chapter 33.

Paragraphs 5 to 8 of the Act of Sederunt set out the changes. 
Evidence in Civil Partnership and Divorce Actions (Scotland) Order 2012

Incidental changes to the current references contained in ordinary cause rules 33A.66(1)(d) and 33A.70(1)(b)(i) have been made as a consequence of the order.  Paragraph 9 of the Act of Sederunt reflects these changes.

Admiralty
The ordinary cause rules are amended to now provide for rules governing admiralty actions.  The rules are modelled on those already in operation in the Court of Session.  Paragraph 10 and Schedule 2 of the Act of Sederunt set out the changes.
Housing (Scotland) Act 2001

The Housing (Scotland) Act 2010 inserted a new section 16(5A) into the Housing (Scotland) Act 2001.  The section provides that an order for recovery of possession of heritable property in rent arrear cases must specify the period for which the landlord’s right to recover possession is to have effect. 

The Council agreed that a new form of extract decree be devised for use in such cases.  Form 28BA is now provided for that purpose as set out in Schedule 3 to the Act of Sederunt.
The current Form 28B will continue to be used for those cases which do not involve rent arrears.  

Paragraph 11 of the Act of Sederunt sets out the changes.
Other minor amendments

Paragraph 12 makes a minor textual amendment to Part XL1 of the Act of Sederunt (Summary Applications, Statutory Applications and Appeals etc. Rules) 1999 to correct an error and substitutes the word “Part” for “Chapter”.

Paragraph 13 amends Form 22 of the Act of Sederunt (Child Care and Maintenance Rules) Amendment (Human Fertilisation and Embryology Act 2008)2010.  This is a minor amendment to the Form for a parental order under section 54 of the Human Fertilisation and Embryology Act 2008 to reflect the scope of possible petitioners under that provision.

Paragraph 14 amends the Act of Sederunt (Summary Cause Rules Amendment)(Personal Injury Actions) 2012 to correct an error in the sub-heading of Form 1f which is contained within Schedule 1.
Subject to a transitional and saving provision in paragraph 15, the instrument comes into force on 1 August 2012.
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