
Procedural Rules in the Sheriff Court for the

The Children’s Hearings (Scotland) Act 2011 Consultation
An Analysis of results

Background to the consultation
The Children’s Hearings (Scotland) Act 2011 creates a single, national children’s panel in place of the existing 32 local panels and establishes a new non-departmental public body called Children’s Hearings Scotland headed by a National Convener, to take on the functions of the Children’ Panel Advisory Committees, and some functions of local authorities and Scottish Ministers. 

The Act brings into one place much of the existing law relating to children’s hearings. It makes various changes to the children’s hearings process including a rationalising of warrants and orders, modernising the grounds for referral and providing for a national scheme through the civil legal aid system for state-funded legal representation in children’s hearings and associated court proceedings. 

It also makes provision for a national panel of safeguarders, makes amendments to ensure children’s views are heard and introduces new rights of appeal.

Secondary Legislation: Act of Sederunt (Child Care and Maintenance Rules) (Amendment) (Children’s Hearings (Scotland) Act 2011) 2013

The rules are intended to complement the Act and regulate procedure in a manner similar to that for the Children (Scotland) Act 1995 but with the following key changes:

· Provision to sheriffs of a power to make interim compulsory supervision orders and to vary or extend compulsory supervision orders introduced by the Act

· Deletion of Part VI of the 1997 rules which provide for applications to the sheriff for warrant for further detention of a child

· A new rule on confidentiality of documents lodged in process 

· A new rule on lay representation which is intended to complement section 104 of the Act but only applies to referrals and is consistent with new rules on lay representation shortly to be made in other sheriff court civil procedure, confined to oral submissions and which are designed to provide some safeguards

· Provision for the giving of evidence by a witness by live link, even where the witness is situated outwith Scotland, which is in addition to the current provisions in respect of vulnerable witnesses

· Introduction of an expedited procedure in applications for establishment of a section 67 ground of referral where the child is unable to understand the grounds which have been accepted by each relevant person

· A new rule covering evidence in cases  involving sexual behaviour

· New appeals to the sheriff against relevant decisions, which include extending the right of appeal to safeguarders, leave to appeal and  new appeals by stated case

· Revocation of Part XIV  of Chapter 33 and Part XII of Chapter 33A of the Ordinary Cause Rules 1993 and inserting a new Chapter 33C which makes provision for where a sheriff, in relevant proceedings, makes a referral to the Principal Reporter

Rules have not yet been drafted in respect of section 185 of the Act. The Sheriff Court Rules Council will consider rules in respect of the implementation of this section, should they be required, at a later date. 

The responses
A total of six responses were received to the consultation. Four organisations, one group and one individual responded to the consultation. It should be noted that not all the respondents answered all the questions. No responses were received on a confidential basis. A body within the legal profession did not wish to make a formal response to the consultation but instead submitted comments for consideration. Those who responded and their interest group are listed at Annex A. 
The Sheriff Court Rules Council will now consider the responses in taking forward the drafting of the rules.  
Analysis of responses

Care has been taken when performing the analysis to look beyond the tick box response. Detailed consideration of the comments provided was undertaken when analysing the responses received. Due to the very small number of submissions, it is not considered appropriate to present the results in percentage form.
Main Themes
The majority of respondents favoured the approach taken to the rules as currently drafted. Useful comments and suggestions were received as to how the rules could be amended or improved to provide further clarity, guidance and good practice. Some of the supporting comments related to provisions already covered in the Children’s Hearings (Scotland) Act 2011 which will not be replicated in the rules. Recommendations were also made for provisions outwith the scope of the 2011 Act which cannot be provided for in the draft rules. 
Broadly speaking the consultation questions attempted to identify stakeholders` views on issues organised into eight themes. The final question gave respondents the opportunity to provide more wide ranging comments on the rules as a whole.  By way of introduction to the more in-depth analysis these eight themes which can be broadly summarised as follows:

Child to attend hearing

All respondents were in favour of the rule requiring a child to attend all hearings unless dispensed with and that the sheriff may grant a warrant to secure the attendance of the child. 
Curators ad litem and safeguarders

There was unanimous support that there should be no further provision for the role of curators ad litem under the 2011 Act.  Respondents overwhelmingly welcomed the proposal that documents lodged in the process should be made available to safeguarders. Respondents agreed that the procedures for appointing a safeguarder are sufficient. Some respondents suggested additions to the rules on the rights, powers and duties of a safeguarder on appointment.  
Provision for the giving of evidence by a witness by live link, even where the witness is situated outwith Scotland 

There was strong support for extending the rule to proceedings where a witness may be required to give evidence at an exclusion order hearing under the 1995 Act. 
 Evidence in cases involving sexual behaviour
Most respondents were in favour of making the rule on evidence in cases involving sexual behaviour subject to the rule for vulnerable witnesses. 
The introduction of an expedited procedure in applications for establishment of a section 67 ground of referral where the child is unable to understand the grounds which have been accepted by each relevant person

There is a particular concern about the seven day timescale for arranging a preliminary hearing. A number of respondents made comments on the wording of the lodging of application and hearing of evidence rules. More clarity was sought on the provisions to allow the sheriff to proceed without hearing evidence. 
Intimation of appeals

Respondents strongly agreed that the lodging of an appeal should not be intimated to the representatives of the child and/or the relevant person. 

Leave to appeal in frivolous or vexatious cases?

Most respondents were not in favour of having rules in respect of leave to appeal in frivolous and vexatious appeals. However there was not a consensus of opinion on this question. 
Jurisdiction of the Court

There was strong support for the provision in the rules for an application to be made to the court which has jurisdiction over the child.  Respondents were unanimously in favour of provision in the rules for the transfer of cases from one sheriff court to another. 
Further comments on the proposed rules 
A large number of supplementary comments and suggestions were made on other procedural rules in the Sheriff Court for the 2011 Act. Changes to the wording of parts of the rules to ensure that they cannot be misinterpreted and are consistent with the 2011 Act, the Procedural Rules and other parts of the Sheriff Court Rules were also recommended.

A large number of supplementary comments and suggestions were also made on Schedule I of the 1997 Act of Sederunt and the Ordinary Cause Rules 1993.  Recommendations were made for changes to the wording of parts of the forms to ensure clarity and consistency with the wording of the primary legislation. 

Annex A - List of Respondents by Category
Individuals

Mr Bill Vallely

Organisations
The Scottish Government

The Scottish Children’s Reporter Administration (SCRA)

The Scottish Safeguarder Association (SSA)

The Scottish Legal Aid Board (SLAB)

Groups

The Editors of the Annotations to the Children’s Hearings (Scotland) Act 2010 and the Scottish Child Law Centre

Annex B - List of Consultation Questions and  Overview 
Question 1

Do you agree with draft rule 3.3A(4) which requires a child to attend all hearings unless dispensed with and states that the sheriff may grant a warrant to secure the attendance of the child?
All five respondents to this question agreed that the rule was correctly framed. Further clarity was sought on whether part of this rule was intended to create a separate rule for the sheriff which would have the effect of excusing a child from a court hearing. It was also suggested that it would be helpful to define the term “application” under the 2011 Act in the rules.  
Question 2
Should there be further provision for the role of a curator ad litem in applications under the 2011 Act?
Five respondents answered this question. They unanimously agreed that there should be no further provision for the role. 
There was a commonly held view that the rules should be further amended to prevent the dual appointment of a safeguarder and a curator ad litem to represent a child in the proceedings as this would not be in the child’s best interests and was unnecessary if a safeguarder is already in place. 
Repeated reference was made to the fact that there was no statutory payment scheme for curators ad litem under the 2011 Act. It was noted that this would cause payment difficulties for a minority of curators ad litem in Scotland who are not practising solicitors as they would not be eligible for fees under  Legal Aid . 

Question 3

Should documents lodged in process also be made available to safeguarders? 
Five respondents  answered  this question. Four of these respondents were in favour of extending this provision to safeguarders.

It was suggested that the documents should also be made available to the local authority responsible for the child. 
Question 4

Are you of the view that the procedures for a sheriff appointing a safeguarder as set out in rule 3.7 are sufficient? 
All six respondents answered this question. They unanimously agreed that the procedures were sufficient. There was also a commonly held view that the rules should be further amended to prevent the dual appointment of a safeguarder and a curator ad litem.
It was recommended that a protocol for the supply of information between the Sheriff Court and the safeguarder contractor for the purposes of appointing a safeguarder should be included in the rules. 
Question 5

Are you of the view that the terms of rule 3.8 of the Act of Sederunt (Child Care and Maintenance Rules) 1997 remain appropriate? If not, please provide details as to how this rule should be amended?

Five respondents answered this question. A number of comments were received regarding the rights, powers and duties of a safeguarder on appointment. Amendments to the draft rule to place an obligation on the safeguarder to provide written reports to the sheriff and to include a consideration for the best interests of the child when making enquiries on their behalf were also recommended. There was also a view that provision should be made to ensure that the safeguarder provides the report to the family. 

There was a particular concern that a provision in rule 3.6 (application of a safeguarder) effectively deletes the rule which provides that a safeguarder who decides not to become a party must make a written report, be told of interlocutors and may seek leave to re-enter. It was recommended that this provision be deleted. 
An amendment to rule 3.8 to specify that a safeguarder is party to proceedings was recommended. Further clarification was sought on the dual functions of a safeguarder being a both a report writer and a party to proceedings. There was a particular concern that this rule may not apply to appeals 
A direct reference to safeguarders in rule 3.8, rather than the comparison with curators was suggested. There was also a view that rule 3.8(b) of the current Sheriff Court Rules should remain in place to ensure that the safeguarder receives all papers brought before a children’s hearing. 
Question 6

Should rule 3.22 which sets out the provisions for applications for evidence of submissions by live link, also be applicable to proceedings under the 1995 Act?  
This question specifically refers to a situation where a witness may require to give evidence at an Exclusion Order hearing under the 1995 Act.

Five respondents answered this question. Four of them were in favour of extending this rule to all proceedings. 
Question 7
Should rule 3.64D on evidence in cases involving sexual behaviour (which applies to referrals and reviews but not appeals) be made subject to rule 3.77 for vulnerable witnesses (which applies to referrals, reviews and appeals)? 

Five respondents answered this question. Most respondents were in favour of this provision. There was, however, a view that that rule 3.64D should only be made subject to rule 3.77 on sufficient cause shown and that this provision should not be extended to appeals. There was concern that rule 3.64D was incorrectly inserted and should instead follow rules 3.77 - 3.81. 
Question 8
The Sheriff Court Rules Council would welcome views on the practical implications of the application of rule 3.45 (the expedited process to allow the sheriff to proceed without hearing evidence).

Four respondents commented on this question. In addition, the Scottish Government previously provided views in a minute previously submitted to the Council.
There were particular concerns that the seven day time limit for arranging a preliminary hearing was unworkable and an eighteen day limit was recommended. However the seven day time limit provision is set out in primary legislation. 

The following recommendations were made:

· the lodging of application rule may require to be restricted in a similar way to that where an application is made on the basis of the child not understanding the ground.

·  a clear provision where the child is required to accept the ground before the sheriff can dispense with hearing evidence should be included

· procedural hearings should be introduced in cases where the grounds are not accepted

· the sheriff should be required to intimate that he or she is considering making an Interim Compulsory Supervision Order 
Question 9
When an application for a Stated Case if lodged under Part 15 of the 2011 Act should the lodging of an appeal be intimated to the child’s and/or the relevant person’s representative?

Rule 3.59 as currently drafted does not require the lodging of an appeal to be intimated on the representatives of the child or relevant person. Do you agree with the terms of this rule?

Five respondents answered these questions. Most agreed with the terms of Rule 3.59 as currently drafted and agreed that intimation should not be made to the representatives of the child and/or the relevant person. 
There was a particular concern that the proposed notification could provide an opportunity for legal representatives to influence the views of their clients inappropriately. There was also a view that the proposed notification could build in delay. It was recommended that curators ad litem and the head of unit of the residential establishment specified in the secure accommodation authorisation be added to the list of persons to whom intimation is required.
Question 10
Are any rules required in respect of leave to appeal in frivolous and vexatious appeals under section 159 of the 2011 Act?
All six respondents answered this question. Four respondents were in favour of not having rules in respect of leave to appeal in frivolous and vexatious appeals. Two organisations were in favour of having rules and would like to be intimated to in respect of leave to appeal in frivolous and vexatious appeals.
Question 11

Should there be provision in the rules for an application to be made to the court which has jurisdiction over the child? What in your view would be the advantage and disadvantage of such a provision?
All six respondents answered this question. There was strong support for this provision in the rules. It was noted that this provision would prevent incurring unnecessary legal aid costs on transferring cases to the correct jurisdiction where applications were erroneously made to the wrong sheriff court. There were however some reservations and a view that there are arguments to be made both ways. It was suggested that the application should be made to the sheriff with jurisdiction over the child’s place of residence, with provision for power to the sheriff to transfer the case where the balance of convenience so indicated.
Question 12
Should there be provision in the rules for the transfer of cases from one sheriff court to another, on cause shown, and should any criteria be specified for such a transfer?

Five respondents answered this question. They unanimously agreed in favour of provision in the rules. It was suggested that this provision is only made on cause shown to prevent frequent and unnecessary transfers for minor convenience reasons.

Two respondents did not think that any criteria should be applied to such a transfer. Another respondent suggested that the criteria be non-exhaustive.
Question 13

Respondents provided a number of wide ranging recommendations on the draft rules which were expressed both in the submissions received for individual questions and in the additional comments supplied.

