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----------------------------------------------- 

The Committee is requested to consider the following proposals for change to the Tables of Fees in Court of Session and Sheriff Court matters.  A number of the proposals were incorporated in the Submission to the Committee in December 2009 and are renewed for further consideration in this year’s Submission.

TABLE OF FEES OF SOLICITORS IN THE COURT OF SESSION

Rule 42.10(5)

It is suggested that the discretion afforded to the Auditor of the Court of Session is unduly restricted having regard to the present wording of Rule 42.10(5).  At the present time, the Auditor is given discretion only insofar as the inclusive fees in Chapter III of the Table of Fees are concerned.  It is proposed that the aforementioned Rule be extended to allow the Auditor a similar discretionary power with the detailed charges in Chapter I of the Table of Fees.  It is therefore proposed that Rule 42.10(5) be amended as follows:-

The Auditor may increase or reduce any fee in Chapters I and III of the Table of Fees in appropriate circumstances whether or not those circumstances fall under Part IX of Chapter III.

Alternatively, a Note could be incorporated at the end of Chapter I as follows:-

The Auditor may increase or reduce a fee in the foregoing Table of Fees in appropriate circumstances.

2.

CHAPTER I  -  TABLE OF DETAILED CHARGES

Part V  -  Time Charge

(a)
Preparation for Proof, Jury Trial or any other Hearing at Court, per quarter-hour or such other sum as in the Opinion of the Auditor is justified …….

It is submitted that the present fee is unduly restrictive in its nature and should be re-worded to take account of modern day practices and procedures.  It is therefore proposed that the fee be re-worded as follows:-

(a)
Preparation for Proof, Jury Trial or any other Hearing at Court, or any general preparation undertaken in furtherance of the cause, per quarter-hour (or such other sum as in the opinion of the Auditor is justified).

CHAPTER III, PART V – DEFENDED ACTIONS

Inventories of Productions
At the present time, there is no separate charge allowed in Parts V and V(A) of the Court of Session Table of Fees for the lodging of Inventories of Productions.  The fee for Inventories and considering the opponent’s Inventories is incorporated within the Incidental Procedure fee in Part V of the Table of Fees but Productions are no longer mentioned in the narrative of the Incidental Procedure fee in Part V(A) of the Table of Fees.  Further, given that the Incidental Procedure fee is only chargeable upon a Proof being allowed, it is the case that there can be no recovery for the lodging of Productions in Court of Session matters in cases which settle prior to the allowance of a Proof.

In light of the sometimes extensive work involved in the framing of an Inventory, collation of relevant papers, copying and lodging of each Inventory, it is submitted that the fees in Sheriff Court matters should be adopted in the Court of Session Table of Fees, whereby a separate fee is allowed for each Inventory drafted and each opponent’s Inventory considered.  It is therefore/

3.

/therefore proposed that in Part V of the Court of Session Table of Fees (Ordinary Actions) the narrative of the Incidental Procedure fee be amended to remove reference to “……… lodging Productions, considering opponent’s Productions ……….”.

Thereafter, it is proposed that the following fees be included in both Parts V and V(A) of the Court of Session Table of Fees, Paragraphs 11 and 9 respectively:-

(a)
Fee for lodging Productions – each Inventory -  £79.55

(b)
Fee for considering opponent’s Productions – each Inventory -  £39.55

Proof Preparation Charges
During costing exercises undertaken in connection with Lord Gill’s Civil Justice Review, it was identified that one of the greatest areas of “loss”  between the Party/Party recovery and the Agent/Client recovery arose during the Proof Preparation stage.   Indeed, the shortfall was recognised and referred to by Lord Gill in his aforementioned Review.  It is therefore proposed that in Parts V and V(A) of the Table of Fees the Proof Preparation fee be extended to read as follows:-

If Action settled before Proof or Jury Trial, or lasts only one day, to include where applicable, instruction of Counsel ……… £

(or such other sum as in the Opinion of the Auditor is justified).

In Parts V and V(A) of the Table of Fees, it is proposed that the Proof Preparation fee in respect of adjourned Diets of Proof be increased to reflect and remunerate the actual work which requires to be undertaken.  Reference is made to Paragraphs 13(c) and Paragraph 16(c) respectively.

At the present time, a fee equivalent to less than 45 minutes work is allowed in Ordinary Cause matters with a fee of a little over 1 hour being allowed in Defended Personal Injury Actions.  Having regard to the work which requires to be undertaken including the re-citation of/
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/of witnesses, consideration of previous evidence, etc, the present fees do not remunerate adequately Agents for the work necessary in preparation.  It is proposed that each of the foregoing fees be increased to a figure of £310.80, being a sum equivalent to 2 hours work.

PART V(A) – DEFENDED PERSONAL INJURY ACTIONS

Part III – Instruction

In terms of Paragraph 3(f) a fee is allowed to a party arranging a Commission.  However, there is no such fee to an opposing party and it is therefore proposed that an additional fee be included as Paragraph 3(f)(i) -  Fee to opponent - £69.75.

17(b) – Pre-Trial Meeting
At present, there is no allowance for preparation undertaken for a Continued Pre-Trial Meeting.  It is proposed that the present fee 17(b) be amended to 17(b)(i) and a further fee included thereafter as 17(b)(ii) – Fee preparing for each continued Pre-Trial Meeting - £155.40 – being a sum equivalent to 1 hour’s work at the prevailing hourly rate.

Session Fee
It is proposed that a Session Fee be re-introduced to Parts V and V(A) of the Table of Fees for Court of Session matters at the rate of 10%.  Particularly in cases where an “out of town” Agent is instructed, a considerable loss can arise as a result of communications between Agents not being chargeable on a Party/Party basis.

It is therefore proposed that in Parts V and V(A) of the Table of Fees, allowance is made at the end thereof for:-

Session Fee to cover communications with client and Counsel during the progress of the Cause – 10% on total fees and copyings allowed on Taxation.

5.

TABLE OF FEES OF SOLICITORS IN THE SHERIFF COURT

GENERAL REGULATIONS
General Regulation 3
In terms of the present General Regulation, Actions brought under Summary Cause Procedure have to be charged under Chapter IV of the Table of Fees, ie, on a  Block Fee basis.  In light of the substantial increase in Summary Cause Personal Injury Actions as a result of the change in jurisdictional limits and bearing in mind the forthcoming introduction of New Summary Cause Rules for Personal Injury Actions, it is proposed that this General Regulation be removed in order that an Agent has the option to charge his Summary Cause Account on a Detailed basis as per Chapter III or a Block Fee basis as per Chapter IV of the Table of Fees in order to bring Summary Cause Procedures in line with all other Personal Injury Procedures where a Detailed Account of Expenses is an option.

The Committee’s attention is drawn to General Regulation 14(c) and in particular reference to “….. Part III (Defended Actions: Personal Injury Claims only), in respect of Paragraph V (Attendance at Court, no fee is allowable for attendance at a Continuation of the First Calling), unless specially authorised by the Court;”

An anomaly arises in respect of the Continued First Calling in that such attendances are chargeable under Paragraph IV of the Table of Fees and not Paragraph V of the Table of Fees as referred to in the General Regulation.

In practice, however, a Continuation or indeed a number of Continuations of the First Calling are fairly standard practice and the envisaged procedure of any Continuation being a rarity has not developed.

In any event, the Table of Fees provides for the charging of “each of” such Hearings and it is therefore proposed that General Regulation 14(c) be removed.

6.

Expert Witnesses

In the Court of Session, the current Rule for certification of Expert witnesses is contained within Rule 42.13(2) wherein the test is one of reasonableness.  However, the position in the Sheriff Court is still governed by the Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992.  In terms thereof, the test is one of necessity as opposed to reasonableness.  It is therefore proposed that Part 1. Skilled Persons of the Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) be brought into line with the test in the Court of Session and that “necessary” is replaced by “reasonable”.

SHERIFF COURT PERSONAL INJURIES TABLE OF FEES
1(b) – Perusal fee for consideration of Reports

In all Tables of Fees, the fee for consideration of a Report has been chargeable at a rate of one-half of the fee for taking and drawing precognitions.  Presently, the fee payable in defended Personal Injury Actions is less than one-half.

Whilst the figures are minimal, when taken over the course of a number of cases, the cumulative loss arising is fairly significant.

It is therefore proposed that the monetary value of the fee be removed from the Table in order that such Reports are chargeable at one-half of the prevailing rate for obtaining precognitions.

3(e) – Instruction
As with the Court of Session Table of Fees, there is no provision presently for an opponent in connection with a Commission being arranged to recover documents in terms of a Specification per Form PI2.  It is therefore proposed that the following fee be introduced:-

3(e)(i)  Fee to opponent - £69.75.

7.

15(a) - Amendments

The fee for an amending party considering their opponent’s Answers, whilst being in the original Draft Table of Fees, has not found its way into the Act of Sederunt.  It is therefore proposed that the Table of Fees should be amended to include:-   15(a)(iii) – Fee for perusal of Answers - £50.70.

Paragraph 25 – Final Procedure
The definition of this fee is being misinterpreted/misconstrued.  The purpose of the fee was to allow a fee similar to that in Court of Session matters whereby if the case settled within 14 days of the Proof, a higher fee was recoverable and, more than 14 days from Proof, a lesser fee recoverable.  

In order to clarify beyond doubt the fees recoverable, the following revisal is proposed:-

25.
Final Procedure

(1)
If case goes to Proof or is settled within 14 days of Proof – fee to cover settling with witnesses and enquiring for Cause at Avizandum and noting Final Interlocutor - £198.90

(2)
In any other case - £87.60.

Paragraph 29 – Accounts
There is no provision within the Table of Fees for preparing or attending any Diet of Taxation.  In terms of the initial draft Table, the following charges were proposed:-

29(b) Perusal of Points of Objection, per quarter-hour - £24.60

29(c) Attendance at Taxation – per quarter-hour - £24.60

It is proposed that the foregoing fees be introduced to the Table of Fees in order that Agents can be remunerated for preparing and attending Diets of Taxation.

8.

Process Fee
In terms of the Ordinary Cause Table of Fees, a Process Fee of 10% is recoverable on Block Fee Accounts of Expenses in terms of Chapter II, Part II of the Table of Fees, to cover all consultations between Solicitor and client during the progress of the Cause and all communications, written or oral, passing between them.  Whilst provided for in the initial draft Table of Fees, no such Process Fee has been provided for in the Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment No. 2) 2009.  Accordingly, on the basis that the fees did not provide for any uplift on the prevailing Ordinary Cause fees, Agents undertaking Personal Injury Actions in the Sheriff Court under the new procedures are now suffering a reduction of recoverable expenses of 10%.  The knock-on effect is that the successful party is now recovering 10% less from his unsuccessful opponent than he otherwise was under the old procedures, thus widening even further the gulf between the Agent/Client and Party/Party recoveries.

It is therefore proposed that the following fee be introduced to the Table of Fees for Personal Injury Actions in the Sheriff Court as per the original draft:-

31. Process Fee – to cover all consultations between Solicitor and client during the progress of the Cause and all communications, written or oral, passing between them – 10% on total fees and copyings allowed on taxation.

PART II – DEFENDED ORDINARY ACTIONS

The Committee is requested to consider the wording of the Pre-Litigation Fee for Defended Ordinary Actions in Sheriff Court matters.  At the present time, the fee is capped at a level of £403 “or such lesser sum as in the opinion of the Auditor is justified”.  It is proposed that the cap should be removed and the fee brought into line with Parts V and V(A) of the Court of Session Table of Fees and the Table of Fees for New Personal Injury Procedures in the Sheriff Court, all of which allow “or such other sum as in the opinion of the Auditor is justified”.

9.

UNDEFENDED ORDINARY CAUSE

Whist an Agent has the option to charge such an Account on a Detailed basis as per Chapter III of the Sheriff Court Table of Fees, he also has the option of charging a Block Fee basis as per Chapter 1, Part 1 of the Sheriff Court Table of Fees.  However, to do so, the Agent requires to endorse a Minute to that effect on the Initial Writ before ordering Extract of the Decree, all in terms of Chapter 1, Part 1(c) of the Table of Fees.

A situation is, however, arising in low value claims whereby pre-Litigation negotiations are being undertaken in terms of the pre-Action Protocol agreed with Insurers and when proceedings are subsequently raised, the Insurer does not enter appearance, resulting in the pursuers obtaining Decree with expenses on the Undefended Scale which entitles the pursuers to recover a fraction of the cost which would otherwise have been recoverable had the matter settled with pre-Action Protocol expenses being payable by the Insurer.  A considerable difference arises both on a Block Fee and a Detailed basis.  

For example, an Action settling at £6,000 in terms of the pre-Action Protocol would result in expenses of £1,858 plus VAT and Outlays being payable by the defenders.  However, in terms of the present Undefended Sheriff Court Scale (Block Fee basis), a maximum recovery of £265 plus VAT and Outlays would be recoverable.

It has been drawn to the Society’s attention that Insurers are taking advantage of the present anomaly which can, in some cases, cause conflict between the Agent and the client.

It is therefore proposed that Chapter I, Part I be amended to remove the necessity of having to Minute to charge Block Fees and the fee reworded as follows:-

1.  Actions (other than those specified in Paragraph II of this Chapter) in which Decree is granted without Proof –

(a) 
Pre-Litigation Fee

All work which the Auditor is satisfied has reasonably been undertaken in contemplation of, or preparatory to the commencement of Proceedings (or such other sum as in the opinion of the Auditor is justified) - £403.00

10.

(b)
Inclusive fee to cover all work from taking instructions up to and including obtaining Extract Decree - £265.30

(c)
Other matters

Where applicable, charges under Chapter II, Part II(A).

The effect of the foregoing proposal would be to enable the pursuer’s Agent to recover on a Block Fee basis the work undertaken during the Pre-Litigation stages together with precognitions and Reports.

For the avoidance of doubt, Part I (II) and (III) would remain unchanged.

UNDEFENDED SUMMARY CAUSE ACTIONS
Chapter IV – Summary Causes

Part I – Undefended Actions
A similar situation arises in low value Ordinary Cause Personal Injury Claims as mentioned above whereby a significant shortfall is arising between the Judicial expenses recovered and the pre-Action Protocol expenses which would otherwise have been recoverable.

A similar remedy is proposed whereby Chapter IV of the Table of Fees, Part I – Undefended Actions, be amended to include:-

1.
(a)
Pre-Litigation Fee -  to cover all work which the Auditor is satisfied has reasonably been undertaken in contemplation or, or preparatory to the commencement of Proceedings (or such other sum as in the opinion of the Auditor is justified) - £403.00

(4)
Other matters

Where applicable charges under Part III of this Chapter.

11.

There is already provision in terms of General Regulation (14)(g) for the recovery of  precognitions and Reports in Undefended matters but there is no direction in terms thereof as to how the same should be charged.  The introduction of the proposed Fee (4) would regulate the charging of such precognitions and Reports.

An issue arises from the Bankruptcy and Diligence etc Act 2007, Section 169, at New Section 15M(5) of the 1987 Act which states that:-  “(5)  Expenses incurred as mentioned in sub-section (1) and (2) above in obtaining or as the case may be, opposing an application for warrant shall be expense of Process”.

However, in terms of General Regulation 3 of the Table of Fees, Summary Cause Procedures are only chargeable under Chapter IV of the Table of Fees, ie, on a Block Fee basis.

Part 1 – Undefended Actions only allows an inclusive fee (currently £218.75) together with fees for service by post and attendance at Court.  It does not include any provision for costs of obtaining a Warrant to Arrest on the Dependence.

It is therefore proposed that an Amendment to the existing Part 1 be introduced to include an additional provision for costs in respect of obtaining a Warrant for Arrestment on the Dependence as follows:-

4.  Obtaining (or opposing an application) for Warrant for Arrestment on Dependence - £155.40.

GRAHAM MATTHEWS

CONVENER

NOVEMBER 2010

