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MEMORANDUM NO. 57
BY

THE LORD PRESIDENT’S ADVISORY COMMITTEE ON SOLICITORS’ FEES

This Memorandum represents the outcome of the meetings of the Lord President’s Advisory Committee on Solicitors’ Fees (“the Committee”) held on 21 January 2013 and 28 May 2013, and subsequent correspondence. The matters considered at these meetings included the following:

1. Cost of Time Survey/level of annual increase
2. Law Society’s submissions on changes to the Tables of Fees
3. Revision of rates chargeable (inconsistencies in the Tables of Fees)
4. Issues raised by the Auditor of the Court of Session:
(a) Cancellation fees
(b) Record printing costs
5. A.O.C.B.

At its meeting on 28 May 2013, the Committee considered early drafts of two Acts of Sederunt which would give effect to the recommendations in this Memorandum, and gave its views on various matters arising.

The Committee has subsequently considered, by correspondence, a supplementary submission from the Law Society in respect of the fees chargeable in actions appointed to proceed under Chapter 42A (case management of certain personal injuries actions) of the Rules of the Court of Session.
The resulting fees instruments have been delayed owing to pressure of other business, and the level of work involved in addressing inconsistencies in the Tables of Fees.
1. Cost of Time Survey/level of annual increase
The Law Society’s delegation confirmed that based upon the findings of their cost of time survey, they sought an increase in the hourly rate used in the Tables of Fees, from £142 per hour to £156 per hour. 

Following the significant concerns raised by the Committee in Memorandum No. 56 as regards the participation of larger firms in the Cost of Time Survey, the Law Society’s delegation explained that it had sought to address these matters. Accordingly, the Cost of Time Survey had been prepared on a different basis this year and it has introduced a tiered system of assumed earnings for profit sharing partners. These changes are set out at the bottom of page 4 of the Cost of Time Survey.

The Law Society advised that eight of the larger firms had contributed to the survey this year representing 3.3% of the total number of participating solicitors’ firms in Scotland. This was a modest under-representation as firms with more than ten partners represent 3.6% of all firms in Scotland. 

The Committee expressed its concern that the Law Society was basing its submission on a relatively modest data set, with fewer firms contributing to the survey this year. The Law Society observed that one in five law firms in Scotland chose to participate, which was a very good result based on similar exercises in other jurisdictions. The Law Society also explained the larger firms which had responded employ a large percentage of the fee earners across Scotland, as shown on page 11 of the Survey.
The Law Society’s delegation concluded by advising that they thought that the appropriate way to deal with the Committee’s concerns was to introduce a weighting based on smaller firms charging at £140 per hour to generate a profit per partner of £70,000. The larger firms require to charge £178 per hour to generate profits of £140,000 per partner. After averaging this out, based on the number of qualified fee earners, a recommended rate of £156.00 per hour was calculated.

The Committee notes that the present rate of £142 per hour has been in place since 2009. It also notes the additional steps taken by the Law Society to ensure greater representation in this year’s Cost of Time Survey, although it does not necessarily agree that this of itself justifies an increase in fees.

Additionally, the Committee notes that, particularly in summary causes, there requires to be a balance between reasonable recovery for litigants and affordability. It is concerned that an increase to £156 per hour in summary causes would undermine this. It also observes that no single hourly rate presently applies to summary causes, whereas ordinary causes and the Court of Session Table are based on a rate of £142 per hour.
Recommendation 1
The Committee recommends that:
(a) the rate for summary causes be standardised at £142 per hour for all summary cause work;
(b) the rate for ordinary causes and in the Court of Session be increased to £156 per hour, as the Law Society proposed.

2. Law Society’s submission on changes to the tables of fees
(a) Summary cause personal injury procedure
Following correspondence with the Committee in relation to Memorandum No. 56, the Law Society renewed its submission that the present summary cause table of fees (Chapter IV of the sheriff court table of fees) does not adequately take account of the new summary cause personal injury procedure. It observed that Part III of Chapter IV contains bespoke provision for personal injury actions, but the fees allowable are those for the old summary cause personal injury procedure.
The Committee noted the draft table submitted by the Law Society, and observed that it appeared to mirror the fees set out in the equivalent ordinary cause personal injury table (Part IIA of Chapter II of the sheriff court table of fees) in some respects, but in other cases was set at 80% of that rate. The Law Society explained that, in its view, exactly the same work was required regardless of the procedure, although on occasion the lower value of the action was reflected.
The Law Society’s principal submission was that the reforms to summary cause personal injury procedure were such that the procedure was summary in name only. It was closely related to the ordinary cause personal injury procedure and ultimately was modelled on Lord Coulsfield’s recommendations for personal injury procedure. It underlined that fees have to cover the work done: if not, firms would not take on work of that nature.
The Committee asked the Law Society to produce sample accounts based on the existing table of fees and the Law Society’s proposed table. These sample accounts were considered when the Committee met on 28 May 2013.
Having considered the Law Society’s submission and the sample accounts, the Committee agrees that a new summary cause personal injury table should be provided, along the lines sought by the Law Society. However, the Committee is concerned to ensure that the lower value of summary causes is recognised, and in particular to ensure that the principal sum is not completely outweighed by the expenses of the action.

The Committee considers that this may be achieved by setting the hourly rate for summary cause personal injury actions at £142, as is proposed for all summary cause work in recommendation 1. It also considers that the draft table of fees provided by the Law Society should be standardised on the same basis as the existing tables (see item 3 below).

Recommendation 2(a)
The Committee recommends that a new table of fees for summary cause personal injury actions be introduced. Schedule 9 of the draft sheriff court fees instrument contains a table for new personal injury actions, based on the one submitted by the Law Society, and standardised in accordance with the replacement existing tables contained in the other Schedules.
(b) Undefended summary cause actions – general regulation 14(g) 
The Law Society submitted that at a fee for precognitions should be payable in all undefended actions, and not only reparation actions.  It was suggested that one solution would be to remove the reference to actions of reparation in General Regulation 14(g), but the Law Society suggested there should be a fee for precognitions in the undefended table (Chapter I, Part I).
The Committee considers that, in most summary cause actions other than personal injuries, the need for precognitions is limited. It recognises the distinct procedural requirements for personal injury actions, and accordingly considers it appropriate that a fee is chargeable for precognitions in them.

Recommendation 2(b)
The Committee recommends that no change be made to the chargeability of fees for precognitions in undefended summary cause actions.
(c) Pre-litigation fee in the sheriff court
Paragraphs 1A and 1B of Part II of Chapter II provide for a pre-litigation fee for ordinary/family actions and commercial actions respectively. Paragraph 2 of Part IIA makes similar provision for personal injury actions. The Law Society submitted that all of these fees should be increased to Court of Session levels: in Memorandum No. 56, the Committee recommended that the Court of Session pre-litigation fee rise from £438.20 to £699.30 and this was given effect in the resulting fees instrument. The Committee noted that the Scottish Civil Courts Review had identified these fees as an area of significant loss, and had recommended their increase.

The Committee considers that these fees should be uplifted, broadly in line with the Court of Session increase. It observes the intention in fixing the Court of Session fee was to allow for 4½ hours’ work. If Recommendations 1 (increased hourly rate) and 3 (standardisation of inconsistencies) are accepted, the new Court of Session fee for 4½ hours’ work will be £702. However, in the sheriff court different rates are applicable to commercial actions and other ordinary actions. If the same percentage increase were applied, it would result in sheriff court commercial actions attracting a far higher fee than that available in the Court of Session. The Committee accordingly favours restricting the increased fee for commercial actions to £702, in line with the Court of Session fee, and applying the Court of Session percentage increase to other ordinary actions. Following standardisation, this would give a rate of £624, or the equivalent of 4 hours’ work. 
Recommendation 2(c)
The Committee recommends that:
(a) the pre-litigation fee for ordinary, family and personal injury actions in the sheriff court be increased to £624;

(b) the pre-litigation fee for commercial actions in the sheriff court be increased to £702.
(d) Affidavits in ordinary causes
The Law Society submitted that the fees for affidavits in the sheriff court should be increased in line with those in the Court of Session. While noting the Committee’s concern over the level of increase proposed (from £26.45 per sheet to £77.70), it suggested that the change had already occurred in the Court of Session, where affidavits were regularly required.
The Committee considers that affidavits are used differently in the sheriff court and Court of Session. It observes that, in general, affidavits are very rarely ordered in defended sheriff court actions and that they are accordingly not used as evidence in chief as they would be in the Court of Session. It considers that these differing practices mean that the differentiation between the sheriff court and Court of Session affidavit fees can be justified.
Recommendation 2(d)
The Committee recommends that the fee for affidavits in the sheriff court should not be increased as the Law Society proposes.
(e) Introduction of additional parties in the Court of Session

The Law Society submitted that the adjustment fee in paragraphs 2(d) and (e) of Part V (and the equivalents in Part VA) applies only to existing pursuers and defenders, and that a fee should be chargeable where a pursuer dies and another person is sisted in his or her place. It was submitted that the current wording of these paragraphs may prevent that.

The Committee considers that, where a new pursuer has to be introduced in the circumstances described and this necessitates adjustment, a fee should be recoverable.

Recommendation 2(e)
The Committee recommends that paragraphs 2(d) and (e) of Part V and paragraphs 4(d) and (e) of Part VA should be revised to make it clear that those fees may be charged by an existing party, with a new fee provided for in each Part so that a fee is allowable where a pursuer is sisted in place of the original pursuer following that person’s death.
(f) Travel time
The Committee noted that the position throughout the different Tables of Fees was anomalous as regards travel time. It proposed that all existing references to travel time be removed from the Tables, with a general provision being inserted to allow travel time to be claimed in all actions, on cause shown, at the Auditor’s discretion. The Law Society confirmed that, so long as provision for travel time was included, they would be in favour.
The Committee considers that anomalies exist in particular between provisions for detailed fees and the tables which operate on a block fee basis. It understands that originally the block fee rates may have been set higher to include an element of travel time, but considers the position to be unclear. In any case, if the Committee’s recommendation as to standardisation of the hourly rate and of fees chargeable is accepted, then the differences between the detailed fees and the block fees tables will be removed. The Committee considers that the lack of clarity in respect of travel time could be resolved if auditors are given a general power (both in the sheriff court and the Court of Session) to allow travel time on cause shown. It takes the view that this should be at a fixed rate of £35 per quarter hour.
Recommendation 2(f)
The Committee recommends that individual references to travel time be removed from all Tables of Fees, with general provision being made in the sheriff court and Court of Session Tables for the auditor of court to allow travel time, on cause shown, at a rate of £35 per quarter hour.
3. Revision of rates chargeable (inconsistencies in the Tables of Fees)
The Committee is concerned that a number of inconsistencies have arisen in the Tables of Fees over the years. Many fees appear to have been assigned a value and then simply uprated, without considering what relationship the original value had to other values in the Tables. The Committee considers that the Tables would be significantly clearer and better structured if the fees payable were standardised.

The first aspect of this is to standardise the hourly rate payable. While the Court of Session and sheriff court ordinary actions Tables are all based on broadly the same hourly rate, the summary cause Tables appear to be based on a number of rates ranging from £114 to £146.20 per hour. At the upper end, this means that some summary cause rates may appear to be higher than might be achievable in other procedures (e.g. the waiting time rate after the first half hour for a first calling is £36.55, which is not only higher than the waiting time allowable in ordinary causes, but is also higher than the £31.75 per quarter hour allowable for conducting a summary cause proof).
Recommendation 1 would address these anomalies, by providing for all summary cause work to be based on a single rate of £142 per hour, and all other work to be based on a single rate of £156 per hour.

Further to this, however, there are a large number of distortions in relation to individual fees. In general, fees appear to be based on a fraction of the hourly rate sought by the Law Society. As the hourly rate varies over time, then the fees ought also to vary in proportion to each other. However, this only works effectively when the individual fees are expressed as exact fractions of the hourly rate. Accordingly, the Committee considers that fees should generally be standardised to the equivalent of the nearest fraction (i.e. 1 hour = £156, ½ hour = £78, ¼ hour = £39). This process has the effect of removing many small anomalies where variations may have arisen either through spot increases being applied to selected fees, or through typographical error.
As a general principle, however, it does not appear to the Committee to be equitable that, say, the availability of waiting time depends on the procedure being followed. If it is allowable in respect of a proof then there seems to be no good reason why it should not be allowable in respect of a debate on evidence under the same procedure, especially where it might well be allowable under a different procedure. The Committee accordingly instructed that the Tables be revised to highlight and correct anomalies of this nature. It considered draft revised Tables at its meeting on 28 May, and approved the general approach taken with some corrections.

The Committee appreciates that the effect of standardising fees payable has been to diminish the rates payable in some circumstances, particularly in summary causes. It did not consider that the alternative, of leaving those rates untouched until a general rise in the hourly rate meant that they were overtaken, was appropriate as it would deprive the standardisation of any principled basis. On the whole, it observes that while some rates have fallen, others have risen substantially – and the overall hourly rates have themselves been uplifted, in the case of the Court of Session and ordinary causes by just under 10%.
By way of exception to the general principle of standardisation, the Committee favours the retention of spot rates for waiting and travel time. These rates have traditionally been fixed slightly lower than the attendance/appearance rate which derives directly from the hourly rate. Standardisation would have abolished the difference between waiting time and the attendance rate, as each would be assimilated to the ¼ hour rate of £39 (or £35.50 in summary causes). After discussion, the Committee considered that the distinction between waiting time and attendance should be retained, but agreed that it would be inappropriate only to allow half the attendance rate (i.e. allowing one-eighth of the hourly rate for each quarter hour of travelling time). Accordingly, it considered that a spot rate of £35 per quarter hour would preserve the current gap between the two rates.
Recommendation 3
The Committee recommends that:

(a) the fees payable should be standardised to the nearest fraction of the hourly rate wherever possible (the Tables of Fees in the draft fees instruments reflect this approach); and
(b) by way of exception to the general principle, waiting time and travel time should be allowed at a spot rate of £35 per quarter hour, in order to preserve the distinction between waiting time and the attendance rate.
4. Issues raised by the Auditor of the Court of Session

(a) Cancellation fees

The Committee noted that this paper related to fees chargeable in the Offices of Court in respect of the work of the Auditor. It observed that such fees are the responsibility of the Scottish Ministers, not the Court of Session. Accordingly, the Committee determined that the paper fell outwith its remit and it makes no recommendation.
(b) Record printing costs
The Committee noted the Auditor’s paper in respect of Record printing costs and the circumstances in which it was possible to recover as an outlay printing costs carried out in-house by the pursuer’s agents. It observed that views among solicitors might vary on the Auditor’s proposals, and considered that it wished to have the Law Society’s views before proceeding further.
Recommendation 4(b)
The Committee recommends that the Law Society consider the Auditor’s proposals and make submissions, if so advised, when it next proposes revisions to the Tables of Fees.
5. A.O.C.B.

(a) Fees chargeable in actions appointed to proceed under Chapter 42A of the Rules of the Court of Session
The Committee considered by correspondence a supplementary submission from the Law Society, seeking modifications to Part V of the Court of Session Table in respect of the fees chargeable in actions which are appointed to proceed under Chapter 42A of the Rules of the Court of Session.
The submission proceeds on the basis that the procedure applicable to actions proceeding under Chapter 42A is more akin to the Chapter 43 procedure from which they have been withdrawn (which is chargeable under Part VA) than the ordinary procedure which is properly charged under Part V. It proposes that various adjustments should be made to Part V to ensure that solicitors are entitled to recover fees in respect of the additional work necessitated by Chapter 42A procedure.

It appears to the Committee that there is force in the submissions which have been made. However, the Committee is concerned to ensure that modifications to Part V apply only in respect of actions proceeding under Chapter 42A, rather than modifying more widely the fees recoverable in ordinary actions. Accordingly, in giving effect to the submissions it has modified them to the extent necessary to ensure that they do not encroach on non-Chapter 42A actions.
In particular, this applies to the submission in respect of By Order (Adjustment) Roll hearings. As the Law Society notes, in ordinary actions this is a formal hearing which is presently included in the record fee, but in personal injury actions it may be more substantive and so is chargeable separately. The Law Society’s proposal would see By Order (Adjustment) Roll hearings become separately chargeable in all ordinary actions, not just those under Chapter 42A. The Committee considers that this is undesirable, and accordingly recommends making bespoke provision, where necessary, in Part V for Chapter 42A work.

Similarly, the Committee does not consider it reasonable that the work involved in paginating a joint bundle of medical records be allowed on a time basis as the Law Society proposes. It appears to the Committee that this work is most closely related to the making up and copying of other necessary papers, and the Committee observes that this work is not allowable on a time basis (e.g. the fees for making up the Record and lodging productions are both fixed; the provision for copying expressly excludes the allowance of charges based on the time of any person). Accordingly, the Committee favours specifying a fee chargeable for paginating the joint bundle, rather than allowing it to be chargeable on a time basis.
Recommendation 5(a)
The Committee recommends that Part V of the Court of Session Table of Fees be modified so as to include provision in respect of the additional work required in actions proceeding under Chapter 42A.

