RECOMMENDATIONS ON TABLES OF FEES 

on behalf of


REMUNERATION COMMITTEE

OF THE LAW SOCIETY OF SCOTLAND

----------------------------------------------- 

SUMMARY CAUSE PROCEDURES

The Society notes the Committee’s email response of 25 September 2012 to previous Submissions regarding the introduction of a new Summary Cause Table of Fees to reflect the introduction of new Summary Cause Rules and Procedures.  It remains the Society’s view that the introduction of a separate Table of Fees (as per the attached Table) to reflect the new procedures is necessary.

In previous communications with the Committee, reference is made to the Summary nature of the Summary Cause Procedure.  However, that is no longer the case insofar as Personal Injury Actions are concerned.  It is only in non PI Actions that the Summary nature of the Proceedings remains.

The new Procedures now bring Personal Injury Claims in Summary Cause matters in line and mirror the procedures for Personal Injury Actions in the Court of Session and the Sheriff Court.  In both the Court of Session and Sheriff Court, specific Table of Fees were introduced at the same time as the new Rules to reflect the completely different procedure now in force.

At the present time, for Actions raised under the new Procedures, there will be a substantial loss as there are many areas of the procedure, ie, Adjustments, Statements of Valuations, Pre-Trial Conferences, etc for which there are no fees in the present Table.

Accordingly, the Society would renew its recommendation that a separate and distinct Table of Fees is introduced.

However, the Committee’s preference to expand the existing Table is noted and the following amendments/

2.

/amendments would be necessary to properly remunerate Agents for undertaking Personal Injury Claims under the new Summary Cause Procedures and to allow the existing Table to reflect the new procedures.  It is, however, the Society’s view that such an expansion would simply create considerable confusion and difficulty which would not otherwise arise were a separate and distinct Table of Fees to be introduced. 

GENERAL OBSERVATION
A complete re-numbering of the Table of Fees will be required to reflect the introduction of additional fees.

HEADING
It is suggested that the present heading be amended to read – Part III – Defended Actions; Personal Injury Claims only – thus removing reference to “commenced on or after 10 June 2002.

INSTRUCTION FEE
Reference to “Statement of Valuation” will require to be removed on the basis that there is separate and distinct procedure for such Valuations under the new Rules.

Thereafter, it is submitted that the following fees be introduced:-

2(b)  Fee for consideration of each additional form of response lodged …….          £  79.55
  (c)  Specification of Documents as per Form 10(b) ………………………..
£  80.00
  (d)  Fee to opponent for considering Specification of Documents …………
£  68.70
  (e)  Arranging Commission for recovery of documents including citing havers,

   instructing Commissioner and Shorthand Writer and preparation for

  Commission …………………………………………………………………..
£129.95
  (f)  Fee to opponent re Commission ………………………………………….   
£  68.70 

  (g) Attendance at execution of Commission, to include travel, per quarter-hour.,
£  35.60
  (h) If Optional Procedure adopted, fee per person on whom Order is served…..
£  35.60
  (i)  Fee for perusal of documents recovered under a Specification of 

  Documents – per quarter-hour ……………………………………………….
 £35.60 
ADJUSTMENT/

3.

/ADJUSTMENT FEE
A new fee to be introduced at Part 4 of the existing Table to reflect the provision in the new Rules and procedures for adjustment of the Pleadings.  The suggested fee is as follows:-

Adjustment Fee
(a)   All work (except as otherwise specifically provided for in this Chapter) in

connection with adjustment of Statement of Claim and/or response thereto

including preparing and lodging Certified Adjusted Statement of Claim or

response …………………………………………………………………………
£300.00
(b)   All work as above, so far as applicable, where Cause settled or disposed

of before expiry of adjustment period ………………………………………….
£175.00
(c)   Additional fee to sub-paragraph (a) or (b) (to include necessary

amendments) to the pursuer and existing defender, to be allowed for each

pursuer, defender or third party brought in …………………………………….
£218.75
VALUATION OF CLAIM
It is suggested that following upon the foregoing Adjustment Fee, a fee is introduced as follows:-

Valuation of Claim
(a)   Fee for preparation and lodging of Statement of Valuation of Claim ……
£232.60

(b)   Fee for consideration of opponent’s Statement of Valuation of Claim ….
£116.30

(c)   Fee for inspection of documents, per quarter-hour ……………………..
£  35.60
ATTENDANCE AT FIRST CALLING
It is suggested that the existing fee be amended to include (only chargeable in Actions raised prior to 1 September 2012).

AFFIDAVITS
It is suggested that the present fee for the preparation of Affidavits (£26.55 per sheet) be increased to reflect the Committee’s recent Decision of 4 October 2012 and the fee be increased to a figure of …………………………………………………………
£  77.70

SPECIFICATION/

4.

/SPECIFICATION OF DOCUMENTS

It is suggested that the heading of the present fee be expanded to include “if further Specification deemed necessary) in line with the other Table of Fees for Personal Injury Claims.

PRE-PROOF CONFERENCE
The following fees are suggested to reflect the new procedure in regard to Pre-Proof Conferences:-

Pre-Proof Conference
(a)   Fee for arranging Pre-Proof conference (each conference) ……………….
£  69.75

(b)   Fee preparing for Pre-Proof conference –

(i)    Where Counsel not employed …………………………………………….
£325.00

(ii)   Where Counsel employed ………………………………………………..
£175.00

(c)   Fee for attending Pre-Proof conference, per quarter-hour  -

(i)    Where Counsel not employed …………………………………………….
£  39.55
(ii)   Where Counsel employed …………………………………………………
£  35.60

(d)   Waiting time per quarter-hour  ……………………………………………
£  35.60

(e)   Travel time per quarter-hour ……………………………………………….
£  35.60

NOTE -
The Society recommends the inclusion of travel time insofar as Pre-Proof conferences are concerned given that parties may be represented by Agents in different Sheriffdoms to each other and from the Court.  The discretionary power afforded to the Auditor in terms of General Regulation 8 of the Table of Fees would ensure that travel time was only recovered where appropriate and reasonable.

(f)   Joint Minute of Pre-Proof conference …………………………………….
£  35.60

NOTE -

The following Note would also require to follow on from the aforementioned Part (f):-

Note:   Where Pre-Proof conference takes place by telephone or other remote means, the foregoing charges shall apply.

FINAL PROCEDURE

It is suggested that the existing fee should be amended as follows:-

5.

Final Procedure
(a)   If case proceeds to Proof or is settled within 14 days of the Proof, fee to

cover settling or cancelling with witnesses and enquiring for Cause at 

Avizandum and noting Final Interlocutor ……………………………………
£198.80
(b)   In any other case …………………………………………………………
£100.00
COPYING CHARGES
At the present time, there is no provision for the recovery of copying charges.  It is submitted that such a provision should now be made bearing in mind that PI Claims may involve the copying of substantial medical records, etc.  The following charges are proposed:-

Copying
Copying of papers by whatever means, if the Auditor determines (either

or both) that –

(a)   The copying was done in circumstances which were in some way

exceptional, or

(b)   The papers which require to be copied were unusually numerous having

regard to the nature of the case.

Such charge, if any, as the Auditor considers reasonable (but a charge

based on the time expended by any person shall not be allowed).

Note:-
(1)   Where a determination is required under this paragraph, the

purpose of the copying, the number of copies made and the charge claimed

shall be shown in the Account of Expenses.

(2)    Copying done other than in the place of business of the solicitor shall

be shown as an outlay.

ACCOUNTS OF EXPENSES 
It is suggested that the existing charges 20(b) and (c) under the existing Final Procedure be removed and specific charges included as follows:-

Account of Expenses
(a)/

6.

/(a)   Preparation of Judicial Account of Expenses to include production

of vouching and adjustment thereof ……………………………………..

£172.35
(b)   Preparation for Taxation, per quarter-hour …………………………

£  35.60

(c)   Attendance at Taxation/Diet of Assessment, per quarter-hour ……..

£  35.60

(d)   Attendance at Diet of Assessment ………………………………….

£  79.55

EXTRACTS
It is suggested that a specific fee for ordering and procuring Extracts be included as follows:-

Ordering and Procuring Extract  …………………………………….

£  35.60
UNDEFENDED SUMMARY CAUSE ACTIONS

Part (g) of General Regulation 14 of the Sheriff Court Table of Fees provides for the recovery of precognitions and reports as are necessary to permit the framing of the writ.  However, within the Undefended Table of Fees there is no charges for such precognitions and reports and it is suggested that the following fee be included:-

(4)
Precognitions – taking and drawing – per sheet ……………………
£  66.35
Note:-
Where a skilled witness prepares his own precognition or report, the

Solicitor shall be allowed half of the above drawing fee for perusing it

(whether or not in the course of doing so he revises of adjusts it).

TABLE OF FEES OF SOLICITORS IN THE SHERIFF COURT

The Committee’s Decision insofar as the Pre-Litigation Fee in Court of Session matters is noted.  It is suggested that Parts 1(A) and (B) of the Ordinary Cause Table of Fees be increased accordingly and Part 2 of the Personal Injury Table be so increased.

AFFIDAVITS/

7.

/AFFIDAVITS
In line with the Committee’s Decision in Court of Session matters, it is suggested that Part 5 of the Ordinary Cause Table of Fees be increased to a similar level, ie, £77.70.  Likewise, it is suggested that Part 6 of the Personal Injury Table of Fees be likewise increased.

Further, it is suggested that Part 4 of Chapter 3, being the Detailed Table of Fees, be increased to a figure of £35.75 to reflect the Committee’s Decision in Court of Session matters.

COURT OF SESSION TABLE OF FEES
Reference is made to Part 2(d) and (e) of the Defended Table of Fees and Parts 4(d) and (e) of the Defended Personal Injury Table of Fees.  These fees relate to the introduction of an additional party to an Action.  However, the charges specifically relate to “……  the pursuer and existing defender ………”.  Accordingly, in a situation where the original pursuer has died, there is no avenue in the strictest terms of the aforementioned fees, for the introduction of family members in room and place of the original pursuer.  The only charges which would be recoverable would be in respect of a Minute to Sist which attracts a fee of £106.65.

It is suggested that the aforementioned existing fees be amended to move reference to “to the pursuer and existing defender”, thus allowing a fee to reflect the taking of instructions from the “new” client and the work in connection with their introduction to the proceedings.

GRAHAM MATTHEWS

Convener
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