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Item 1:  Introduction and welcome
1.
The Lord President welcomed those present and, in particular, Mr Ellis, Mr Milligan and Mr MacColl, who were attending their first Rules Council meeting. Apologies were noted from Lord Reed, Lady Dorrian, Lord Hodge, Fred Tyler, Gordon Keyden and Colin McKay.

Item 2:  Minutes of previous meeting and matters arising
2.
The minutes of the meeting on 9 May 2011 were approved. In relation to item 10 on the agenda for that meeting, the Scottish Government had confirmed that it was currently working on finalising its consultation paper on protective expenses orders in environmental cases.
Item 3:  Update on Acts of Sederunt
3.1
Since the last meeting two instruments had been made which amended the Court of Session Rules. The first was a miscellaneous amending instrument - Act of Sederunt (Rules of the Court of Session Amendment No. 4) (Miscellaneous) 2011 (SSI 2011/288), which made amendments to the rules relating to: (i) charges for witnesses and skilled persons in Chapter 42 (fees of solicitors), (ii) provisions in the Damages (Scotland) Act 2011, (iii) changes in terminology arising out of the Treaty of Lisbon 2007, (iv) applications for a determination that an interdict is a domestic abuse interdict under the Domestic Abuse (Scotland) Act 2011 and (v) minor clarifying amendments on various topics, arising from comments on rules previously made. 

3.2    The second instrument was Act of Sederunt (Rules of the Court of Session Amendment No. 5) (Causes in the Inner House) 2011 (SSI 2011/303). This was the second instrument in the two stage process to implement the recommendations outlined in Lord Penrose’s Review of Inner House business. The instrument had emerged from the work of the Inner House Implementation Group, chaired by Lord Reed. It inserted a new Chapter 41 into the Rules and introduced a role for a single procedural judge in appeals under statute. A draft of the instrument had been considered by the Council at its previous meeting. The Council had no observations to make on either of these instruments.
Item 4: Reports by associated groups
(i)  Judicial Working Group on the Civil Courts Review
4.1
Lord Reed had prepared a paper for the Council, reporting on the activities of various groups. The Judicial Working Group on the Civil Courts Review had not met since the last meeting of the Council. Further progress with the implementation of reforms was dependent on the activities of the Scottish Government (including its Making Justice Work Programme). Work was being carried out which was aimed at achieving improvements to court structures and procedures (including case management). 
4.2    The Scottish Government expected the Legal Aid and Civil Justice Council Bill to be introduced in April 2012. It hoped that the new Council would have a functioning membership in around late Spring 2013. More generally, the Scottish Government was aiming to bring forward a wider Court Reform Bill (implementing other aspects of the Civil Courts Review Report) later that year.  

(ii)  Inner House Reforms Implementation Group
4.3
The new rules referred to at paragraph 3.2 were accompanied by a Practice Note. Both were to come into effect on 27 September 2011.
(iii)  Personal Injuries User Group
4.4
A report was provided on work recently undertaken by the Personal Injuries User Group. The Group’s focus since the last meeting of the Council had been on the development of a procedure to enable the case management of clinical negligence cases and other personal injuries actions transferred out of Chapter 43 procedure at signeting stage. This arose from recommendations made by Lord Hodge, as Outer House Administrative Judge. The Group’s proposals were in the form of a draft timetable, which would have to be put into the form of rules of court in due course. It was envisaged that the proposed rules should be accompanied by a Practice Note. The proposals were currently with Lord Hodge for consideration.  

4.5    The Council also considered comments made to the Group by a member of the Faculty of Advocates regarding the non-application of certain rules in Chapter 43 to clinical negligence cases. The comments had focused on the non-application of rule 43.11 (relating to interim damages), but the Group had discussed whether each of rules 43.11 to 43.20 should in fact apply to such cases. Syd Smith suggested that applying all of those rules to clinical negligence cases could create an anomaly in relation to the procedure which is otherwise set out in rule 43.5(4).  For example, it did not seem appropriate to apply the rule relating to warrant for intimation in actions by connected persons (rule 43.15) to clinical negligence cases. Subject to consideration of those points, the Council agreed that there seemed no reason why rule 43.11, and perhaps other rules towards the end of Chapter 43, should not be applied to clinical negligence cases. It was agreed that the rules should be amended to reflect both the Group’s and Syd Smith’s observations.     
●   Rule changes to be drafted accordingly and made in due course
(iv)  Diligence Rules Advisory Group
4.6
There was nothing to report. Work was continuing on the development of rule changes in relation to heritable removings. 
(v)  Administrative Judges
4.7
Lord Reed and Lord Hodge provided reports on their respective portfolios. Lord Reed provided statistics which indicated increased efficiency in the way Inner House cases were being dealt with. As well as referring to the PIUG’s recommendations as outlined in paragraph 4.4, Lord Hodge reported on proposals to introduce new rules designed to facilitate case management of intellectual property actions and judicial review proceedings. The latter proposals arose from an initiative to improve the court’s handling of immigration and asylum judicial reviews in particular.
Item 5:  Terrorism Prevention and Investigation Measures Bill
5.1
The Bill, which had been considered in the House of Commons and was now being considered in the House of Lords, would revoke the Prevention of Terrorism Act 2005 and replace control orders under that Act with provision to impose terrorism prevention and investigation measures (provided certain conditions were met). Rules had been drafted to replace Chapter 89, to reflect these proposed new statutory provisions. The draft rules were broadly similar to the existing Chapter 89, but were tailored to reflect new procedural measures and terminology under the Bill. 

5.2       Duncan Murray queried whether a reference in one of the draft rules to the recording of proceedings by shorthand writers was appropriate for proceedings of this nature. The Lord Justice Clerk suggested that a similar question might well arise in relation to other transcribing methods. It was agreed that these points would be considered further by those drafting the rules, and that any appropriate amendments should be made accordingly. 
●
Rule changes to be made accordingly, taking into account the points made by the Council
Item 6: Election petitions
6.1
The Council considered a set of draft amendments to the Rules which had been prepared in relation to election petitions. At its previous meeting, the Council had considered a memorandum by Lady Dorrian in which she had suggested that it did not seem appropriate that applications made under section 167 of the Representation of the People Act 1983 should proceed under Chapter 69 of the Rules. Section 167 of the 1983 Act allowed the court to except an innocent act or omission from being an illegal practice, payment, employment or hiring under the Act. 
6.2     Both the 1983 Act and the Court of Session Rules used the same definition of “election petition”. The definition covered any petition presented under Part III of the Act. RCS 69.1 provided that an election petition must be in Form 69.2, but it was designed to deal with parliamentary election petitions and was not suitable for the type of relief sought under a section 167 application. The draft rules sought to reflect the fact that section 167 applications may proceed as ordinary petitions under Chapter 14. This was reflected in a revised definition of “election petition”. The draft rules also sought to formalise the position in relation to Scottish Parliamentary and European Parliamentary elections and make a number of other consequential amendments to the Forms and to some of the other rules in Chapter 69. The Council had no observations to make on the draft rules. 
●
Rule changes to be made accordingly
Item 7:  Investment Bank Special Administration procedure
7.1
The Council considered a set of draft rules relating to Investment Bank Special Administration procedure. The Investment Bank Special Administration Regulations 2011 (SI 2011/245) provided for a new special administration regime for investment banks.

7.2      HM Treasury had recently made its own set of Rules under the new regime. Those Rules made provision in relation to three separate types of order which could be granted by the court. The court rules required to supplement the Treasury Rules. The draft court rules sought to insert a new Part XI into Chapter 74 to set out the procedure when any one of the three new types of order was sought. The proposed procedure drew upon elements of the existing rules relating to bank administration and building society special administration procedures. The Council had no observations to make on the draft rules.
●
Rule changes to be made accordingly
Item 8:  Reporting restrictions under section 4(2) of the Contempt of Court Act 1981
8.1
The Council had before it draft rules which sought to introduce a new procedure in relation to applications under section 4(2) of the Contempt of Court Act 1981. The provision allowed the court, in any legal proceedings, to order that the publication of any report of the proceedings, or part of the proceedings, be postponed for such period as the court thinks necessary to avoid a substantial risk of prejudice to the administration of justice. 

8.2    Following the decision of the European Court of Human Rights in MacKay and the BBC v. The United Kingdom, amendments were made to the criminal procedural rules in relation to the making of orders imposing such media reporting restrictions in criminal proceedings. The Council agreed that it would be appropriate to introduce similar rules in relation to civil procedure. It had no observations to make on the draft rules.

●
Rule changes to be made accordingly
Item 9:  Change of name of parties
9.1
The Council considered a set of draft rules which were designed to permit a single party involved in multiple proceedings before the court to make a universal amendment to the pleadings in each of those proceedings where that party changes its name. The draft rules were adapted from a suggested procedure set out in a paper by the former Deputy Principal Clerk which was considered by the Council at its meeting on 14 February 2011. The procedure under the draft rules sought to provide that an application for universal amendment could be made in the form of a letter to the Deputy Principal Clerk. The draft rules sought to cover alterations to the instance and to any other designating references in the pleadings.
9.2
Nicholas Ellis noted that the rules, as drafted, provided only for a party to amend their own name. He queried whether it would be appropriate to expand the scope of the draft rules, by providing a means by which a pursuer could amend a defender’s name. This was on the basis that the instance could only be amended by a pursuer. 

9.3    Duncan Murray noted that one of the draft rules sought to provide that other parties should be given a reasonable opportunity to object to the amendment of the pleadings. He queried whether a more specific provision should be made, allowing for objections to be made within a specified time limit. The wording of the draft rule was intended to reflect the fact that the application could be made by the relatively informal process of sending a letter to the Deputy Principal Clerk; so the procedure for objecting to the application was intended to be similarly informal. However, it was agreed that both Nicholas Ellis’ and Duncan Murray’s observations should be considered further and, if appropriate, reflected in the finalised rules. 

●
Rule changes to be made accordingly, taking into account the observations made by the Council
Item 10:  Disposals under petition procedure
10.1
At its last meeting, the Council considered a paper by the Lord Justice Clerk regarding the interlocutors which should be competent in the disposal of a petition process. At the previous meeting, the Council had agreed in principle that the range of competent interlocutors in a modern petition process should be wider than the range available under Bill Chamber practice. It had invited the Judicial Office to consider the extent to which the principle could be given effect to in court rules, rather than by judicial decision.

10.2
The Council considered a paper prepared by the Judicial Office which set out the distinctions made at common law between the respective historical origins, and purposes of, a summons and a petition. A remedy, in itself, could be described as a substantive matter. However, section 5(a) of the Court of Session Act 1988 provided scope for the Court to make provision which regulated and prescribed the practice and procedure to be followed in certain categories of causes in the Court, including the manner in which any thing required or authorised to be done in relation to a type of cause shall or may be done. In this case, it could be argued that a procedure regarding disposal of a cause initiated by petition fell within the scope of that provision. 

10.3    In addition, there were already examples of displacement of the general common law principle in the Rules. Rule 53.1 provided for remedies in summons procedure which would usually be associated with petition procedure. Rule 58.4 set out the powers of the court in exercising its supervisory jurisdiction on determining a petition for judicial review. The power at rule 58.4 was framed very widely, as it provided that the court could make any order that could be made if sought in any action or petition. 

10.4        The Council agreed that, on balance, it would be within the court’s powers to make rules by act of sederunt which had the effect of displacing the common law restrictions on available disposals in general petition procedure. The Council discussed the practical impact of an opinion of an Extra Division in the appeal of Ruddy [2011] CSIH 16, in which it was held that it was incompetent to bring an action against two defenders in a case of unconnected wrongs. It also considered the extent to which the proposed rules could enable parties to elect the method by which private rights are enforced. However, the Lord Justice Clerk indicated that the proposed rules in this instance were not concerned with combining remedies against different parties, but rather extending the scope of available remedies in a single petition process. The proposed rules would have no effect on the position regarding title and interest to raise proceedings. 
10.5          It was agreed that the proposed rules should be made and that those rules should provide that the court can give any remedy in petition procedure that it can give in ordinary procedure.  
●
Rule changes to be drafted accordingly
Item 11:  Sensitive productions
11.
The Council noted a paper provided by the Scottish Government regarding proposed amendments to the Rules in relation to the procedure for dealing with sensitive productions. A similar paper had been provided to the Sheriff Court Rules Council. That Council had established a small working group (consisting of its own members) to consider the matter and to instruct the preparation of draft court rules. The Court of Session Rules Council agreed that it would be preferable to adopt a similar approach across each set of affected court rules. The Council therefore agreed that it should postpone its substantive consideration of the matter until its next meeting, by which time the approach favoured for the sheriff court rules should be known. 

Item 12:  Actions of Division and Sale
12.1
The Sheriff Court Rules Council had instructed the introduction of provision in the Sheriff Court Ordinary Cause Rules regarding actions of division and sale. Those draft rules were broadly equivalent to Chapter 45 of the Court of Session Rules. The scope of the rules at Chapter 45 was confined to the division and sale of heritable property only; it did not extend to the division and sale of other property. However, the Sheriff Court Rules Council had decided that one of the equivalent Ordinary Cause Rules should apply to the division and sale of heritable and other property. It also invited the Court of Session Rules Council to consider the matter, in relation to Chapter 45. 

12.2     It appeared to have been a deliberate decision to confine the scope of both rules in Chapter 45 to heritable property only. Gerry Moynihan suggested that a reporter was not usually necessary in relation to the division and sale of moveable property. The Lord Justice Clerk was inclined not to extend the scope of the rules in Chapter 45; the scope of the relevant rule should not be extended without being clear as to the reason why it was narrowly drawn in the first place. 

12.3     It was agreed that the Judicial Office should seek confirmation from the Sheriff Court Rules Council as to the reasons why it wished to extend the scope of one of its proposed rules beyond heritable property. In the meantime, no rule changes would be made to the Court of Session rules. 

●
Judicial Office to seek further clarification from the Sheriff Court Rules Council about the reasoning behind its policy decision 

Item 13:  Any other business
13.
Gerry Moynihan suggested that the Council might wish to reconsider the issue of the judicial rate of interest in light of the recent decision by Lord Hodge in Farstad Supply AS v. Enviroco Ltd. [2011] CSOH 153. It was agreed that the Judicial Office would advise Ministry of Justice of the potential impact of the decision and would seek to establish whether there was still no likelihood of a change in the judicial rate of interest in England and Wales.

●
Judicial Office to obtain a further update from Ministry of Justice on this issue and to report back to the Council at its next meeting
The next meeting takes place on 9 January 2012 at 10.30am.
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