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MINUTES OF THE MEETING OF THE  

COURT OF SESSION RULES COUNCIL 

 

PARLIAMENT HOUSE, MONDAY 13 MAY 2013 

 

 

Members present: Lord President (Gill)   

                                    Lord Menzies  

Lord Hodge 

Gerry Moynihan QC 

Robert Milligan QC  

Gavin MacColl, Advocate 

Robin Macpherson, Solicitor 

Gordon Keyden, Solicitor 

Duncan Murray, Solicitor 

 

In attendance: Gillian Prentice, Deputy Principal Clerk of Session  

Robert Sandeman, SG Justice Directorate (for Colin MacKay) 

 

Secretariat: Kathryn MacGregor, Legal Secretary to the Lord President 

                                    Christopher Nicholson, Deputy Legal Secretary to the Lord 

President 

 

Apologies:  Nicholas Ellis QC  

Graeme Hawkes, Advocate 

Fred Tyler, Solicitor  

Syd Smith, Solicitor  

                                      Colin MacKay, SG Justice Directorate 

              

 

Item 1:  Introduction and Welcome 

 

1. The Lord President welcomed those present and noted apologies.  
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Item 2:  Minutes of Previous Meeting and Matters Arising 

 

2. The minutes of the meeting on 14 May 2012 were approved. The 

Council noted that a typographical error had appeared on the version of the 

draft that had appeared online and that this would be addressed in due 

course.  

 

Item 3:  Update on Acts of Sederunt 

 

3. Since the last meeting two Acts of Sederunt amending the Court of 

Session Rules had been made, namely, Act of Sederunt (Rules of the Court of 

Session Amendment No. 2) (Fees of Shorthand Writers) 2013 (SSI 2013/111) 

and Act of Sederunt (Rules of the Court of Session Amendment No. 3) 

(Miscellaneous) 2012  (SSI 2013/120). The Council had no observations to 

make on these instruments. 

 

Item 4: Reports by Associated Groups 

 

Inner House Users’ Group 

 

4. Lord Menzies informed the Council that the Inner House Users’ Group 

had its first meeting on 12 March. The purpose of the Group was to provide 

an informal forum in which to exchange views and raise issues. The Group 

had a general discussion about business in the Inner House, which was 

progressing well, before discussing particular issues like the standby list for 

the hearing of urgent cases and the possibility of using electronic bundles (of 

authorities) rather than papers bundles  

 

Inner House Administrative Judge 
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5. Lord Menzies discussed the latest figures that were available in 

relation to the business of the Inner House. The figures illustrated that the 

number of cases being disposed of was up thought the time in which it was 

taking to dispose of them was down.  

 

6. Members discussed the standby list and whether, having signed up to 

it, a party still had the option to keep their original date(s). Lord Menzies 

informed parties that the expectation was, unless counsel was not available 

and new counsel could not be instructed, you would take the dates being 

offered. That being said a more flexible approach was being adopted by some 

judges. 

 

Personal Injuries User Group 

 

7. In the absence of Fred Tyler, a member of the Group, the secretariat 

provided the Council with an update. The Group, who had a new chair in 

Lord Jones (who had also been appointed as the Personal Injuries judge), last 

met on 27 October 2012. The group continued to note trends from the 

statistics that are produced on personal injuries cases. The Group also 

considered the draft rules facilitating the case management of clinical 

negligence and catastrophic injuries cases and recommended that a Practice 

Note be drafted to help aid their introduction and to remind practitioners of a 

number of procedural requirements in existing Chapter 43 (damages). The 

Group’s next meeting is on 5 June 2013.  
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Outer House Administrative Judge 

 

8. Lord Hodge informed the Council that the rules in relation to the case 

management of clinical negligence and catastrophic injuries cases came into 

force on 1 May 2013 and seemed to be popular. Lord Hodge intended to 

review the usefulness of the recent rule changes in relation to immigration 

and asylum cases whilst he was still here. On that note, the Lord President 

thanked Lord Hodge for all of his hard work as the administrative judge for 

the Outer House and wished him all the best for later in the year when he 

becomes a Justice of the UK Supreme Court.   

 

Item 5: Scottish Government Update  

 

9. In the place of Mr MacKay, Mr Sandeman updated the Council in 

relation to those aspects of the Scottish Government’s ongoing work that was 

of interest to the Council. 

 

10. The Scottish Government had recently published a consultation paper 

entitled “Making Justice Work - Courts Reform (Scotland) Bill” and were 

currently meeting with stakeholders through a number of events. The Scottish 

Government were also involved in facilitating the court closures as 

recommended by the Scottish Court Service. Although the proposed closures 

were controversial the Scottish Government were confident in the business 

case put forward by the Scottish Court Service.  

 

11. The Victims and Witnesses (Scotland) Bill had been introduced in the 

Scottish Parliament on 6 February 2013 and was currently at Stage 1, as was 

the Tribunals (Scotland) Bill which had been introduced on 8 May 2013.  
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Item 6:  Justice and Security Act 2013 

 

12. The Council considered a paper which had been submitted by the UK 

Government’s Cabinet Office requesting that rules be drafted to facilitate the 

introduction of closed material proceedings in the Court of Session arising out 

of the Justice and Security Act 2013. The Council agreed that rules be drafted 

and noted that they would be considered by the Council’s successor, the 

Scottish Civil Justice Council.    

 

Item 7:  Miscellaneous Amendments Instrument    

 

13.  The Council considered a draft Act of Sederunt which proposed to 

amend the Rules in respect of four miscellaneous matters. 

 

14. The first was the judicial rate of interest. The Council noted the 

decisions of the Inner and Outer House in the Farstad case. It was clear that 

there was a mismatch between the judicial rate of interest and the interest 

rates that are available on the market; this needed to be addressed. If it was 

accepted that the judicial rate represented a “broad brush” approach to the 

matter then one option, which has the advantage of being an immediate 

response, would be to simply lower the rate and the Private Office had 

prepared a rule change, on the basis of the Lord Ordinary’s approach in 

Farstad, suggesting 4%. However, that course of action would result in there 

being mismatch between the judicial rates in the United Kingdom. The Lord 

President suggested that the issue be referred to the Scottish Civil Justice 

Council for its consideration. The Council agreed.  
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15. The second was the “second appeals test”. The UK Government had 

responded to the decision of the Inner House in KP and MRK v The Secretary of 

State for Home Department [2012] CSIH 38 by way of primary legislation and in 

the form the Crime and Courts Act 2013. The 2013 Act amended the 

Tribunals, Courts and Enforcement Act 2007 to provide the Court of Session 

with the power to introduce (or re-introduce) the second appeals test. Rules 

had been drafted in advance of the amendment coming into force later in the 

year. The Council agreed the draft rules.  

 

16. The third related to Civil Recovery Investigations under Part 5 of the 

Proceeds of Crime Act 2002. The Crime and Courts Act 2013 amended the 

2002 Act in respect of obtaining evidence from overseas. Rules had been 

drafted to facilitate the introduction of the amendment. The Council agreed 

the draft rules.  

 

17. The fourth was reporting restrictions. One of the cases referred to in 

the relevant papers was the subject of a reclaiming motion which the Lord 

President had heard. The opinion had not yet been issued and it was not, 

therefore, appropriate for the matter to be discussed. The matter was referred 

to the Scottish Civil Justice Council.  

 

Item 8: Legacy Paper 

 

18. The Private Office had prepared a legacy paper outlining the 

outstanding work of the Council which would be communicated to the 

Council’s successor, the Scottish Civil Justice Council. The Council agreed the 

paper.  
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Item 9: A.O.C.B. 

 

19. This was the final meeting of the Council and the Lord President 

thanked members for their contribution to its work.  


