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MINUTES OF MEETING OF THE CRIMINAL COURTS RULES COUNCIL
PARLIAMENT HOUSE, MONDAY 19 JUNE 2017
Present:

Lord Justice General (Chair)
Lord Turnbull
Lord Matthews

Sheriff Frank Crowe

Sheriff Nigel Morrison Q.C. 
Murdo MacLeod, Q.C.

Ian Dickson, Scottish Legal Aid Board
Professor James Chalmers, University of Glasgow 
Anthony McGeehan, COPFS
Peter Lockhart, Solicitor

Catriona Dalrymple, Crown Office. 

In attendance:

Lesley Bagha, Scottish Government
Joe Moyes, Deputy Principal Clerk of Justiciary
Secretariat:
Edward McHugh, Deputy Legal Secretary to the Lord Justice General
Apologies:

Lord Justice Clerk

Sheriff William Gilchrist

Keith Stirling, JP

Willie Cowan, Scottish Government
Susan Gallagher, CEO, Victim Support Scotland

Branislav Sudjic, Solicitor
Item 1: Welcome, apologies and private papers
1. The Lord Justice General welcomed Lord Matthews and Peter Lockhart to their first meeting of the Council. The Council recorded its thanks for the contributions of Robbie Burnett and Lord Bracadale who have resigned from the Council. It was agreed that Papers 2, 2A, 3,3A 4, 4A 5 ,5A and 5B  be treated as private papers
Item 2: Minutes and matters arising
2. The minutes of the meeting of 17 February 2017 were approved (with a minor amendment).  With regard to matters arising, the Council noted i) that Act of Adjournal (SSI 2017/144) regarding Parts 3 and 5 Act of Criminal Justice (Scotland) Act 2016 came into force on 29 May 2017 ii) that there had been a minor error in one of the amendments to the Forms (superfluous signing details not omitted from Form 5.2) iii)  LPPO has undertaken to correct that  error at the next appropriate opportunity and iv) that Part 1 of the Criminal Justice (Scotland) Act 2016 is due to be commenced on 25 January 2018.
Item 3: Scottish Government Update
3. Lesley Bagha provided members with an update from the SG regarding likely commencement dates of various pieces of legislation.
Abusive Behaviour and Sexual Harm (Scotland) Act 2016
4. Sections 1, 5, 6, 7 and 9 of this Act were commenced on 24 April 2017.  Section 2 will be commenced on 3 July 2017. 
Domestic Abuse (Scotland) Bill
5. This is at a relatively early stage in the parliamentary process and is likely to come into force sometime in 2018.
6. Human Trafficking and Exploitation (Scotland) Act 2015
Trafficking and exploitation prevention orders will be available to the courts from 30 June 2017 and trafficking and exploitation risk orders from 31 October 2107.
Item 4: Request for Court Rules:  Health (Tobacco, Nicotine etc. and Care)   Scotland Act 2016
7. The Council considered the request for court rules to support the commencement of Health (Tobacco, Nicotine etc. and Care) Scotland Act 2016. The Council agreed that LPPO be instructed to prepare a draft instrument for approval by correspondence given that the Health (Tobacco, Nicotine etc. and Care) Scotland Act 2016 will come into force on 1 October 2017, which is prior to the next meeting of the Council on 30 October 2017.
Item 5: Request for court rules: Criminal Finances Act 2017
8.  The Council agreed that, once a revised policy paper is received from the Home Office, LPPO should proceed to draft an instrument to be considered by the Council at its meeting on 30 October 2017.  
Item 6: Request for court rules: European Investigation Order  
9. The Council agreed that, once a revised draft of the Regulations is received and the commencement timetable becomes clearer, LPPO should proceed to draft an instrument to be considered by the Council at its meeting on 30 October 2017.
Item 7:   Request for court rules and draft instrument: Act of Adjournal (Criminal Procedure Rules 1996 Amendment) (Psychoactive Substances Act 2016) 2017: 
10. The Council considered the draft instrument. LPPO was asked to review the drafting on Forms 65.3-B, 65.3-C and 65.5 and, if revised , to circulate the revised instrument by correspondence. The Council noted that, rather unusually, proceedings before a court arising by virtue of section 19 or 29  of the 2016 Act are civil proceedings ( in light of s32(5) of the 2016 Act )  notwithstanding the fact that they are taking place in the High Court or Sheriff Court exercising its criminal jurisdiction.
Item 8: Updated Publication Scheme 
11.  The Council approved the Updated Publication Scheme. 
Item 9: A.O.C.B
12. Various members will be reappointed over the summer as their 3 year terms are expiring in July 2017. 
13. Sheriff Crowe raised the issue of the correct procedure to be followed by the Crown or police when seeking a warrant for the recovery of a solicitor’s files in light of the comments of the court in Clyde and Co (Scotland) v The Procurator Fiscal, Edinburgh   [2016] HCJAC 93 and Holman Fenwick Willan LLP v Procurator Fiscal, Glasgow [2017] HCJAC 38.  LPPO was asked to consider whether this is matter in respect of which court rules may be necessary. Catriona Dalrymple confirmed that updated guidance has been issued to Crown Office staff. 
Item 10: Next meeting
14. The next meeting is on Monday 30 October 2017.
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