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20.

[s there a case for all Sheriffs to have an all Scotland jurisdiction?

IT the Sheriff Court becomes a primary Court of first instance, should there be a
power of transfer from the Court of Session to the Sheriff Court and the power
for the Sheriff to seek leave of the Court of Session to transfer a case there? If

so, what factors should be taken into account.

Are the existing Appeal arrangements satisfactory?

No, particularly in relation to leave to Appeal. Arguably,
question of leave to appeal should be heard by a Sheriff other
than the one making the original decision or the Sheriff Principal.
It may also be considered that the onus as to whether or not leave
to Appeal should be granted should be on the person opposing the

grant of leave.

Should the office of Sheriff Principal be retained or should an alternative office

be created? Should that office be judicial or administrative or both?

Yes. It should be both judicial and administrative. If there were
to be no Sheriff Principal, the alternative, given how things
currently stand, appears to be the Court of Session and that is not

accessible or available for the majority.
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Should the majority of Statutory Appeals continue to be dealt with by the Inner

House of the Court of Session?

From a practical perspective, we are not clear as to whether or
not the majority of statutory Appeals are dealt with by the Inner

House of the Court of Session.

Should there be a limit to the number of levels of Appeal through which an
action can progress? If so, how many levels would be appropriate? What
provision, if any, should be made for exceptional cases and how should these be

defined?

What are the advantages and disadvantages of reliance on temporary Judges and

part-time Sheriffs?

The advantages are easing of management of Court business.
However, there are good and bad (which is also true of full-time
Sheriffs). Perhaps a judicial training course prior to appointment
should be considered with a need to pass the course prior to being
able to apply for appointment. That could focus on specialisation

and establish an ability to carry out a quantity of business.
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CHAPTER V

1. Should the Rules of Civil Procedure have an over-riding objective or
statement of philosophy, and if so what should the main elements of that

over-riding objective or statement of philosophy be?

The main elements of an over-riding objective should be
judged duty to expedite procedure and cases to a conclusion.
The current rules of Civil procedure have that obligation. It
may be seen however that it is not able to be implemented due

to a lack of resources.
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Should the Court (a) encourage, (b) require, or (¢) in some other way

facilitate the use of mediation or other methods of dispute resolution?

No. By the time litigation has been raised it is already too Iate
to look at mediation or other methods of dispute resolution and
it is not for the Courts to look at alternatives once proceedings
are before them. On the whole, lawyers are already
encouraging clients to alternative methods of dispute
resolution and there is provision within the Court Rules in
relation to certain cases for remit to a man of skill. Also, not
all cases are appropriate for mediation and a requirement
would in our view not be meritorious as mediation only works

if the parties want it.

3. [f so, how should this be done and at what point or points in the progress of

the dispute?

Not applicable.
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Are there particular kinds of disputes in which the use of mediation or other
methods of dispute resolution is not appropriate and in which a judicial

determination is essential? Please specify.

Generally all eases that reach Courts. Also cases that involve
status of persons should have a judicial determination, for
example Adoption cases and cases involving Adults with

Incapacity.

What form should mediation or other methods of dispute resolution take and

how should this be funded?

Agents on the whole are already, as discussed above, actively
involved in examining alternative dispute resolution options.
In relation to family cases, progress is being made in relation to
a system of collaborative Law which has not and does not

require Court intervention in setting up.

In what respects can modern communications and information technology be

harnessed to improve access to the Civil Courts?

Procedural elements of process could be dealt with by way of

Case Conference.

To what extent should the Court control the conduct and pace of litigation?
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This depends on the merits of each case and the Court already
has an over-riding obligation in relation to expedition of

process.

8. What types of cases would benefit from (a) Judicial Case Management, and

(b) Case Flow Management?

CHAPTER VI
L What are the advantages and disadvantages of pre-action protocol?
2. Should there be a greater use pre-action protocols? If so, in what Courts and

for what types of action?

3 Should compliance of pre-action protocols be voluntary or compulsory?

4, Should there be greater requirement for leave to bring or to take steps in
proceedings? If so, at what points in proceedings and what criteria should the

Court apply in deciding whether leave should be granted?




Are the current arrangements for making the Rules of Civil Procedure

satisfactory? Please give reasons for your views,

Should there be a single set of Rules of Civil Procedure in both the Court of

Session and the Sheriff Court?

Yes.

Should there be a single initiating document for (a) all types of action and/ or

(b) at all levels of the Court structure? If so, what format should that

document take?

Yes. We would say that the documents are already similar,

just with different titles.

To what extent should a system of abbreviated pleadings be introduced?

To some extent this is already in use when required.

Are the current arrangements for summary disposal satisfactory?
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Should routine procedural matters in both the Court of Session and the Sheriff
Court be dealt with by Judges at perhaps a more junior level designated for

that purpose?

Not specifically Junior but a Sheriff with real knowledge of
procedure and rules being used in each Court would be helpful
and in all likelihood increase efficiency thereby limiting
frustration to litigants and potentially easing the burden on

Court time.

Are the current arrangements with routine procedural business satisfactory?

No. Parties should be able to minute and the Court should

only call the case if unhappy with the proposals.

Should the Court have a greater degree of input in allocating the length of
time to be set aside for a Hearing? Should Hearings be time-limited or

conducted by reference to a timetable determined by the Court?

Sheriffs should be pro-active with regard to relevancy. Time
limiting is not appropriate and there already is a timetable
determined by the Court in the Procedural Rules but it is not

observed.

In the conduct of a substantive Hearing should there be a greater use of

written rather than oral arguments?

No. Sometimes written arguments are appropriate but do not
allow for in-depth discussion/ interrogatory on certain valid or

important points,




14, To what extent should there be an earlier and/ or wider disclosure of

evidence?

Yes in all cases Valuations, Expert Reports etc. should be
lodged by the Options Hearing or early pre-Proof Hearing but
pre-Proof Hearings are being used to do the job of an Options
Hearing and arguably are simply another Procedural Hearing,
which could be avoided if Options Hearings operated in the

way they were originally intended.

L5 To what extent should the Court have control over the use of expert and other

evidence?
Yes as it could be beneficial in dealing with the question of

expenses in ongoing litigation. In practise it often happens in

any way with pro-active agents.

16. Should the system of Pursuer’s offers be introduced into Civil Courts

Procedure? If so, what feature should such a system have?

I Should Civil Jury Trials be retained?

Perth Faculty have no view.
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18. Should written Judgements be required in all cases?

Yes, where they proceed to substantive Hearing or Proof even
if only in the form of a short Note. Written Judgements of
such nature do not necessarily have a requirement to rehearse
the evidence within the Judgement unless it has a direct

bearing on the decision.

19. Should the Courts have greater powers to impose sanctions for non-
compliance with Court Rules, or where a party or his representative has

behaved unreasonably? If so, what should these be?

There are already provisions for dealing with vexatious
litigants. However, the only sanction is enforcement by way of
monetary penalty or expenses. This matter would require
discretion and most agents are doing what they can within the
Rules with what is provided to them by their clients. A charge
for late lodging of documents which may “encourage” less

pragmatic litigants to comply.

20. What measures should be available to the Court to identify and manage

unmeritorious causes or Appeals brought by Party Litigants?

This is a matter that can already be dealt with by way of
awards of expenses and essentially comes back to pro-active
management of cases in the first place and operation of the

rules as they currently exist.
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[s the current legislation on vexatious litigants in need of reform, and if so

how should that be done?

It is very difficult to make recovery against vexatious litigants
but arguably that is appropriate as every case rests on its facts

and circumstances.

Should a person without a right of audience be entitled to address the Court

on behalf of a Party Litigant, and if so in what circumstances?

No and in no circumstances.

What it be desirable to introduce separate procedures for multi-party

litigation?

No, there is a procedure already available conjoining and test

cases both work in practise.

Is the rule governing the procedure to be followed for Judicial Review

satisfactory?

Judicial Review in the Court of Session is prohibitive. Certain
elements of Judicial Review could be dealt with by the Sheriff
Principal and the Sheriff Court as an entirely appropriate

venue.
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