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Criminal Procedure (Amendment) (Scotland) Bill

1st Marshalled List of Amendmentsfor Stage 2

The Bill will be considered in the following order—

Sections 1to 20 Schedule
Sections 21 and 22 Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.

Before section 1

Mr Stewart Maxwell

Before section 1, insert—

<M anaged meetings
After section 71 of the 1995 Act insert—

71A
D

)

©)

(4)

SPBill 10-ML1

“Managed meetings
Managed meetings

The prosecutor and an accused's legal representative shall, not later than 3
days before the date of the preliminary hearing, meet to discuss any issues
which require resolution to enable the case to be disposed of, or a trial diet
appointed, at the preliminary hearing (such a meeting being referred to in this
Act as a“managed meeting”).

The prosecutor and the accused’s legal representative shall normally attend the
managed meeting in person.

A written note shall be kept of the managed meeting and such a note shall
specify—

(a) the date on which the meeting was held;

(b) who was present at, or participated in any other way in, the meeting;

(c) theissues discussed;

(d) what was agreed in relation to any such issue; and

(e) theissuesin respect of which agreement has not been reached.
In this section—

“the accused’ s legal representative” means—

(@) the solicitor engaged by the accused for the purposes of the
conduct of his case at the preliminary hearing; or

(b) where the solicitor has instructed counsel for the purposes of the
conduct of the accused’ s case at the preliminary hearing, either the
solicitor or that counsel, or both of them; and

1 Session 2 (2004)
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“counseal” includes a solicitor who has a right of audience in the High
Court of Justiciary under section 25A (rights of audience in various
courts including the High Court of Justiciary) of the Solicitors (Scotland)
Act 1980 (c.46).” .>

Margaret Mitchell

As an amendment to amendment 80, line 6, after <shall,> insert <as soon as possible after the
indictment is served and>

Margaret Mitchell

As an amendment to amendment 80, line 6, |leave out <3> and insert <5>

Pauline M cNeill
As an amendment to amendment 80, line 19, at end insert—

<() The note kept under subsection (3) above shall be included as part of the
written record provided for under section 72E of this Act.>

Section 1

Margaret Mitchell
In section 1, page 2, line 6, after <diet> insert—

<( ) wherethe accused has been committed for the offence in respect of
which the indictment is served until liberated in due course of law
and is dtill detained by virtue of that committal following service
of the indictment, not less than 15 clear days,

() inany other case,>

Hugh Henry
In section 1, page 3, line 9, at end insert—

<(ba) ascertain whether there is any objection to the admissibility of any
evidence which any party wishes to raise despite not having given the
notice referred to in paragraph (b)(i) above, and—

(i) if so, decide whether to grant leave under section 79(1) of this Act
for the objection to be raised; and

(i) if leave is granted, dispose of the objection unless it considers it
inappropriate to do so at the preliminary hearing;>

Hugh Henry

In section 1, page 3, line 11, after <by> insert <the prosecutor or>

Hugh Henry

In section 1, page 3, line 36, after <notice> insert <, objection>
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Hugh Henry
In section 1, page 3, line 36, after <(6)(b)> insert <or (ba)>

Hugh Henry
In section 1, page 3, line 37, after <may> insert <—
(@>

Hugh Henry

In section 1, page 3, line 39, after <notice> insert <, objection>

Hugh Henry
In section 1, page 3, line 39, at end insert <, or

(b) appoint the issue, application, notice, objection or other matter to be
disposed of at the trial diet.>

Margaret Mitchell

In section 1, page 4, line 4, leave out <140> and insert <110>

Hugh Henry

In section 1, page 4, line 19, leave out <diet> and insert <preliminary hearing>

Margaret Mitchell

In section 1, page 4, line 24, leave out <140> and insert <110>

Margaret Mitchell

In section 1, page 4, line 29, leave out <140> and insert <110>

Margaret Mitchell
In section 1, page 4, line 33, leave out <140> and insert <110>

Margaret Mitchell
In section 1, page 4, line 36, leave out <140> and insert <110>

Margaret Mitchell
In section 1, page 5, line 16, leave out <140> and insert <110>

Margaret Mitchell
In section 1, page 5, line 16, leave out <(4)(aa)(ii)> and insert <(4)(b)>
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Hugh Henry

In section 1, page 5, line 21, leave out from beginning to end of line 7 on page 6

Hugh Henry

In section 1, page 6, line 9, leave out <order the Clerk of Justiciary to>

Hugh Henry

In section 1, page 6, line 11, leave out third <of> and insert <to>

Hugh Henry

In section 1, page 6, line 19, after <by> insert <the prosecutor or>

Hugh Henry

In section 1, page 6, line 21, leave out from <by> to <order> in line 22

Hugh Henry

In section 1, page 6, line 25, at end insert—

<() Thefact that a preliminary hearing in any case has been dispensed with under

subsection (8) above shall not affect the calculation in that case of any time
limit for the giving of any notice or the doing of any other thing under this Act,
being atime limit fixed by reference to the preliminary hearing.

() Accordingly, any such time limit shall have effect in any such case asif it were
fixed by reference to the date on which the preliminary hearing would have
been held if it had not been dispensed with.>

Hugh Henry

In section 1, page 6, leave out lines 26 and 27

Hugh Henry

In section 1, page 6, line 28, at end insert—

<() The prosecutor shall not raise a fresh libel in any case in which the court has

deserted a preliminary hearing simpliciter unless the court’s decision has been
reversed on appeal .>

Hugh Henry

In section 1, page 7, line 6, at end insert—

<( ) Where notice is given to the accused under subsection (3)(b) above, then for
the purposes of section 65(4) of this Act—

() the giving of the notice shall be taken to be service of an indictment in
respect of the sheriff court; and

(b) the previous service of the indictment in respect of the High Court shall
be disregarded.>
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Hugh Henry
In section 1, page 7, leave out lines 15 and 16 and insert—

<(1A) The court may, on cause shown, alow a preliminary hearing to proceed
notwithstanding the absence of the accused.

(1B) Where—
(a) theaccused failsto appear at a preliminary hearing;

(b) the court allows the hearing to proceed in his absence under subsection
(1A) above; and

(c) no pleaisentered on behalf of the accused at the hearing,

the accused shall be treated for the purposes of proceedings at the preliminary
hearing as having pled not guilty.>

Section 2

Hugh Henry

In section 2, page 8, line 5, leave out <Crown Agent> and insert <Court>

Mr Stewart Maxwell

In section 2, page 8, line 15, leave out from <; and> to end of line 16

Pauline M cNelill

In section 2, page 8, line 17, leave out <may be prescribed by Act of Adjournal> and insert <the
Scottish Ministers may, by order made by statutory instrument, prescribe.

() A statutory instrument containing an order under subsection (4) above is
subject to annulment in pursuance of aresolution of the Scottish Parliament.>

Mr Stewart Maxwell
In section 2, page 8, leave out lines 18 to 20 and insert—
<() A written record shall contain the following information—

(a) the date on which the prosecutor and the accused’s legal representative
discussed the state of preparation of the case;

(b) the extent to which the prosecutor and the accused’s legal representative
have complied with the duty under section 257(1) of this Act;

(c) whether any applications or notices under section 271A(2), 271C(2),
275(1) or 288E(2) of this Act will be made or lodged prior to the
preliminary hearing;

(d) whether there are any preliminary issues which require to be disposed of
at the preliminary hearing;

(e) the anticipated length of thetrial;
(f) any outstanding issues which require to be addressed;
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(g) the timescale within which it is anticipated that any such outstanding
issues will be resolved,

(h) any other matter which the prosecutor or the accused’'s legal
representative believe could be disposed of with advantage before the
trial;

(i) which witnesses in the list of witnesses will be required by the
prosecutor and the accused’ s legal representative to attend the trial;

() information as to the state of preparation of the prosecutor and the
accused' s legal representative with respect to their cases; and

(k) such other information as the prosecutor or the accused’'s legal
representative consider relevant.>

Section 3

Hugh Henry

In section 3, page 9, line 2, leave out from first <fix> to end of line 4 and insert <appoint or not to
appoint it as afloating diet for the purposes of section 83A(1) of thisAct;”.>

Section 5

Hugh Henry

In section 5, page 9, line 38, leave out <in the High Court> and insert <on indictment>

Margaret Mitchell

In section 5, page 9, line 38, leave out from <a> to <his> in line 39 and insert <each legal
representative engaged for the purposes of the accused’ s>

Hugh Henry

In section 5, page 10, line 1, leave out <Crown Agent> and insert <prosecutor>

Hugh Henry
In section 5, page 10, line 2, at end insert—

<(1A) A solicitor is to be taken to have complied with the duty under subsection (1)
to notify the prosecutor of his engagement if, before service of the indictment,
he—

(@ notified in writing the procurator fiscal for the district in which the
charge against the accused was then being investigated that he was then
engaged by the accused for the purposes of his defence; and

(b) had not notified that procurator fiscal in writing that he had been
dismissed by the accused or had withdrawn from acting.>

Margaret Mitchell

In section 5, page 10, line 3, leave out <solicitor> and insert <legal representative>
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Hugh Henry

In section 5, page 10, line 3, after <solicitor> insert <asisreferred to in subsection (1) above>

Margaret Mitchell

In section 5, page 10, line 4, leave out <accused> and insert <person who engaged the
representative>

Margaret Mitchell

In section 5, page 10, line 6, leave out <solicitor> and insert <representative>

Hugh Henry

In section 5, page 10, line 6, leave out <Crown Agent> and insert <prosecutor>

Hugh Henry
In section 5, page 10, line 7, at end insert—

<( ) The prosecutor shal, for the purposes of subsections (1) and (2), be taken to be
notified or informed of any fact in accordance with those subsections if—

(a) in proceedingsin the High Court, the Crown Agent; or

(b) in proceedings on indictment in the sheriff court, the procurator fiscal for
the district in which thetrial diet isto be held,

is so notified or, as the case may be, informed of the fact.>

Hugh Henry

In section 5, page 10, line 8, leave out <so informed> and insert <informed in accordance with
subsection (2) above of the dismissal or withdrawal of the accused’ s solicitor>

Margaret Mitchell

In section 5, page 10, line 16, leave out <solicitor> and insert <legal representative>

Hugh Henry
In section 5, page 10, line 18, at beginning insert <in the case of proceedings in the High Court,>

Hugh Henry

In section 5, page 10, line 18, at end insert <or, if a preliminary hearing was dispensed with under
section 72B(8) of this Act, at the time it was so dispensed with;>

Hugh Henry

In section 5, page 10, leave out lines 19 and 20

Hugh Henry
In section 5, page 10, line 20, at end insert—
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<( ) inthe case of solemn proceedings in the sheriff court, at the time
of afirst diet;>

Margaret Mitchell

In section 5, page 10, line 26, leave out from second <the> to <his> in line 27 and insert <a new
legal representative has been engaged, in an equivalent capacity to that of the representative who
was dismissed or withdrew, for the purposes of the accused’ s>

Hugh Henry

In section 5, page 10, leave out lines 28 to 31

Margaret Mitchell

In section 5, page 10, line 29, leave out from second <the> to <his> in line 30 and insert <a new
legal representative has not been engaged, in an equivalent capacity to that of the representative
who was dismissed or withdrew, for the purposes of the accused’ s>

Margaret Mitchell

In section 5, page 10, line 39, leave out <solicitor engaged by the accused> and insert <legal
representative engaged, in an equivalent capacity to the representative who was dismissed or
withdrew,>

Margaret Mitchell
In section 5, page 10, line 42, at end insert—
<() Inthissection—
“legal representative” means—
(@) asolicitor engaged by the accused for the purposes of his defence;
(b) counsel instructed for the purposes of the accused’ s defence,
at any part of the proceedings; and

“counsal” includes a solicitor who has a right of audience in the High
Court of Justiciary under section 25A (rights of audience in various
courts including the High Court of Justiciary) of the Solicitors (Scotland)
Act 1980 (c.46).” .>

Hugh Henry
Move section 5 to after section 10

Section 6

Hugh Henry
Leave out section 6
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Section 7

Hugh Henry

Leave out section 7
Section 8

Hugh Henry
In section 8, page 12, line 35, at end insert—

<() Where, inany case whichisto betried in the High Court, the trial diet does not
commence on the day appointed for the holding of the diet, the indictment shall
fall.>

Hugh Henry

In section 8, page 12, line 36, leave out from beginning to <applies,> in line 37 and insert
<However, where, in appointing aday for the holding of the trial diet, the Court has indicated that
the diet isto be afloating diet, the diet>

Hugh Henry
In section 8, page 13, leave out lines 6 to 10

Section 9

Margaret Mitchell

In section 9, page 13, line 21, after <commenced> insert <wherever possible, within the period of
9 months, and, in all cases>

Pauline M cNeill

In section 9, page 13, line 36, leave out <“entitled to be admitted to bail”> and insert <*, after the
hearing provided for in subsection (8A) below and subject to the outcome of that hearing,
admitted to bail”>

Margaret Mitchell
In section 9, page 13, line 36, leave out <be admitted to> and insert <apply for>

Margaret Mitchell
In section 9, page 13, line 38, leave out from beginning to end of line 10 on page 14 and insert—
<( ) inparagraph (b),>

Pauline M cNelill

In section 9, page 14, line 4, leave out <entitled to be admitted to bail> and insert <, after the
hearing provided for in subsection (8A) below and subject to the outcome of that hearing,
admitted to bail>
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Margaret Mitchell

In section 9, page 14, line 5, leave out <be admitted to> and insert <apply for>

Pauline M cNelill

In section 9, page 14, line 7, leave out <entitled to be admitted to bail> and insert <, after the
hearing provided for in subsection (8A) below and subject to the outcome of that hearing,
admitted to bail>

Pauline M cNelill

In section 9, page 14, line 11, leave out <“entitled to be admitted to bail”> and insert <, after the
hearing provided for in subsection (8A) below and subject to the outcome of that hearing,
admitted to bail”>

Margaret Mitchell

In section 9, page 14, line 11, leave out <be admitted to> and insert <apply for>

Margaret Mitchell

In section 9, page 14, line 15, leave out <subsections (1)(a) and (4)(aa)(i)> and insert <subsection

(D@>

Margaret Mitchell
In section 9, page 14, line 16, at end insert—
<() Where—
(@) anaccusedisentitled to apply for bail under subsection (4) above; and

(b) 140 days after the date on which he was detained by virtue of the
committal referred to in that subsection—

(i) heisdtill in detention; and
(if) thetria of the case has not commenced,
he shall be entitled to be admitted to bail forthwith.”.>

Margaret Mitchell
In section 9, page 14, line 32, leave out subsection (9)

Pauline M cNelill

In section 9, page 14, line 33, leave out <entitled>

Pauline M cNelill

In section 9, page 15, line 3, after <heard> insert <in relation to bail conditions>

10



Section 10

Hugh Henry
42  Insection 10, page 15, line 25, at end insert—
<() Insubsection (4), in paragraph (b)—

(a) at the beginning insert “if the accused, at the time of citation, is not in custody,”,
and

(b) for “accused's dwelling-house or place of business’ substitute “relevant
premises’.
() After subsection (4) insert—
“(4ZA)In subsection (4)(b) above, “the relevant premises’ means—

(@) where the accused, at the time of citation, has been admitted to bail, his
proper domicile of citation as specified for the purposes of section 25 of
thisAct; or

(b) in any other case, any premises which the constable reasonably believes
to be the accused’ s dwelling-house or place of business.”.

() After subsection (6B) insert—
“(6C) An accused shall be taken to be served with—
(@) theindictment and lists of witnesses and productions; and
(b) the notice referred to in subsection (6) above,

if they are served on the solicitor specified in subsection (6D) below at that
solicitor’s place of business.

(6D) The solicitor referred to in subsection (6C) above is any solicitor who—

(&) has notified in writing the procurator fiscal for the district in which the
charge against the accused was being investigated that he is engaged by
the accused for the purposes of his defence; and

(b) has not informed that procurator fiscal that he has been dismissed by, or
has withdrawn from acting for, the accused.

(6E) It isthe duty of a solicitor who has, before service of an indictment, notified a
procurator fiscal that he is engaged by the accused for the purposes of his
defence to inform that procurator fiscal in writing forthwith if he is dismissed
by, or withdraws from acting for, the accused.” .>

After section 10

Hugh Henry
43  After section 10, insert—
<Procedurewheretrial diet doesnot proceed

For section 81 (procedure where trial diet does not proceed) substitute—

11



“81 Procedurewheretrial diet doesnot proceed

(1) The prosecutor shall not raise a fresh libel in a case in which the court has
deserted the trial ssimpliciter unless the court’s decision has been reversed on

appeal.

(2) Where a tria diet in any proceedings on indictment is deserted pro loco et
tempore the court may appoint a further trial diet for a later date and the
accused shall appear and answer the indictment at that diet.

(3 Inappointing afurther trial diet under subsection (2) above, the court—

() shal have regard to the state of preparation of the prosecutor and the
accused with respect to their cases and, in particular, to the likelihood of
the case being ready to proceed to trial on the date to be appointed for
thetria diet; and

(b) may, if it appears to the court that there are any preliminary pleas,
preliminary issues or other matters which require to be, or could with
advantage be, disposed of or ascertained before the tria diet, appoint a
diet to be held before the tria diet for the purpose of disposing of or, as
the case may be, ascertaining them.

(4) Subsection (5) below applies where, at a trial diet in any proceedings on
indictment—

(a) the diet has been deserted pro loco et tempore for any reason and no
further trial diet has been appointed under subsection (2) above; or

(b) theindictment is for any reason not brought to trial and the diet has not
been continued, adjourned or postponed.

(5) Where this subsection applies, the prosecutor may, at any time within the
period of two months after the relevant date, give notice to the accused on
another copy of the indictment to appear and answer the indictment—

(8 where the trial diet referred to in subsection (4) above was in the High
Court—

(i) at afurther preliminary hearing in that Court not less than seven
clear days after service of the notice; or

(ii) where the charge is one that can lawfully be tried in the sheriff
court, at afirst diet not less than 15 clear days after service of the
notice and not less than 10 clear days before the trial diet and at a
trial diet not less than 29 clear days after service of the notice; or

(b) wherethetria diet referred to in subsection (4) was in the sheriff court—

(i) at afurther tria diet in that court not less than seven clear days
after service of the notice; or

(i) at apreliminary hearing in the High Court not less than 21 clear
days after service of the notice.

(6) Where notice is given to the accused under paragraph (a)(ii) or (b)(ii) of
subsection (5) above, then for the purposes of section 65(4) of this Act—

(a) the giving of the notice shall be taken to be service of an indictment in
respect of—

12



(i) in the case of a notice under paragraph (a)(ii) of subsection (5)
above, the sheriff court; or

(if) in the case of a notice under paragraph (b)(ii) of that subsection,
the High Court; and

(b) the previous service of the indictment in respect of —

(i) inthe case of anotice under paragraph (a)(ii) of subsection (5), the
High Court; or

(if) in the case of a notice under paragraph (b)(ii) of that subsection,
the sheriff court,

shall be disregarded.

(7) A notice under subsection (5) above shall be in such form as may be prescribed
by Act of Adjournal, or as nearly as may be in such form.

(8 Insubsection (5) above, “the relevant date” means—

(&) where paragraph (a) of subsection (4) applies, the date on which the trial
diet was deserted as mentioned in that paragraph; or

(b) where paragraph (b) of that subsection applies, the date of the trial diet
referred to in that subsection.” .>

Section 11

Michael Matheson
In section 11, page 15, line 33, after <diet;> insert—
<()) all the evidence has been led;>

Michael Matheson

In section 11, page 16, line 38, leave out from beginning to <case> in line 1 on page 17

Michael Matheson

In section 11, page 17, line 2, after <diet> insert <, and all the evidence has been led>

Hugh Henry
In section 11, page 17, line 3, at end insert—
<() Insection 70 (proceedings against bodies corporate) of the 1995 Act—
(8 insubsection (5), for the words from “shall” to “hear” substitute “may—
() onthe motion of the prosecutor; and
(b) if satisfied asto the matters specified in subsection (5A) below,
proceed with the trial”,
(b) after that subsection insert—
“(5A) The mattersreferred to in subsection (5)(b) above are—

13
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(a) that the body corporate was cited in accordance with section 66 of this
Act as read with subsection (2) above; and

(b) that itisin the interests of justice to proceed as mentioned in subsection
(5) above.

(5B) Subsections (2B) to (2F) and (4) of section 92 of this Act shall apply where the
court exercises the power under subsection (5) of this section as they apply
where the court exercises the power under subsection (2A) of that section but
asif references in them to the accused were references to the body corporate.”

() Insection 22 (automatic availability of criminal legal aid) of the Legal Aid (Scotland)
Act 1986 (c.47), in subsection (1)(dd), after “person)” insert “or section 92(2), (2B)(b)
or (2E) of that Act (appointment of solicitor for accused where the trial is to proceed in
his absence)”.

() Insection 31 of that Act, in subsection (1A) (exceptions to provision entitling a person
receiving legal aid or advice and assistance to select a solicitor and counsel), in
paragraph (f), for “section” substitute “sections 92(2), (2B)(b), (2D) and (2E) and”.>

Section 13

Hugh Henry
In section 13, page 23, line 10, leave out from <if> to end of line 12

Hugh Henry

In section 13, page 23, line 24, after <issue> insert <(other than an objection to the admissibility
of any evidence)>

Hugh Henry
In section 13, page 23, line 26, after <may> insert <—
(a)>

Hugh Henry
In section 13, page 23, line 27, after <issue> insert <, or
(b) appoint the plea or issue to be disposed of at the trial diet.>

Hugh Henry
In section 13, page 23, line 27, at end insert—
<() After section 87 of the 1995 Act insert—
“87A Disposal of preliminary mattersat trial diet
Where—
(@) any preliminary pleaor issue; or

(b) in acase to be tried in the High Court, any application, notice or other
matter referred to in section 72(6)(b)(ii) or (iii) of thisAct,

14



isto be disposed of at the tria diet, it shall be so disposed of before the jury is
sworn, unless, where it is a preliminary issue consisting of an objection to the
admissibility of any evidence, the court at the trial diet considers it is not
capable of being disposed of before then.”>

After section 13

Hugh Henry
50  After section 13, insert—
<Objectionsto admissibility of evidence raised without due notice
(1) Insection 71 (first diet) of the 1995 Act—
(a) after subsection (2) thereisinserted—

“(2YA)At afirst diet, the court shall also ascertain whether there is any objection to
the admissibility of any evidence which any party wishes to raise despite not
having given the notice referred to in subsection (2) above, and—

(@) if so, decide whether to grant leave under section 79(1) of this Act for
the objection to be raised; and

(b) if leave is granted, dispose of the objection unless it considers it
inappropriate to do so at the first diet.

(2ZA)Where the court, having granted leave for the objection to be raised, decides
not to dispose of it at the first diet, the court may—

() appoint a further diet to be held before the trial diet for the purpose of
disposing of the objection; or

(b) appoint the objection to be disposed of at the trial diet.”,
(b) insubsection (3), for the words “or (2)” substitute “, (2) or (2YA)".
(2) After section 79 of the 1995 Act (asinserted by section 13 of this Act) insert—

“T79A Objections to admissibility of evidence raised after first diet or
preliminary hearing

(1) This section applies where a party seeks to raise an objection to the
admissibility of any evidence after—
(8) inproceedingsin the High Court, the preliminary hearing; or
(b) in proceedings on indictment in the sheriff court, the first diet.
(2) The court shall not, under section 79(1) of this Act, grant leave for the

objection to be raised if the party seeking to raise it has not given written
notice of hisintention to do so to the other parties.

(3 However, the court may, where the party seeks to raise the objection after the
commencement of the trial, dispense with the requirement under subsection (2)
above for written notice to be given.

(4) Where the party seeks to raise the objection after the commencement of the
trial, the court shall not, under section 79(1) of this Act, grant leave for the
objection to be raised unless it considers that it could not reasonably have been
raised before that time.

15
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(6)

(7)
(8)

Hugh Henry

Where the party seeks to raise the objection before the commencement of the
trial and the court, under section 79(1), grants leave for it to be raised, the court
shall—

(a) if it considers it appropriate to do so, appoint a diet to be held before the
commencement of the trial for the purpose of disposing of the objection;
or

(b) dispose of the objection at the tria diet.

In appointing a diet under subsection (5)(a) above, the court may postpone the
trial diet for such period as appears to it to be appropriate and may, if it thinks
fit, direct that such period (or some part of it) shall not count towards any time
limit applying in respect of the case.

The accused shall appear at any diet appointed under subsection (5)(a) above.

For the purposes of this section, the trial shall be taken to commence when the
jury issworn.” .>

51 After section 13, insert—

<Alteration of diets
After section 75 of the 1995 Act insert—

75A
D)

)
3

(4)

©®)

(6)

“ Adjournment and alteration of diets
Adjournment and alteration of diets

This section applies where any diet has been fixed in any proceedings on
indictment.

The court may, if it considers it appropriate to do so, adjourn the diet.
However—

(a) inthe caseof atrial diet, the court may adjourn the diet under subsection
(2) above only if the indictment is not brought to trial at the diet;

(b) if the court adjourns any diet under that subsection by reason only that,
following enquiries for the purpose of ascertaining whether the accused
has engaged a solicitor for the purposes of the conduct of his defence at
or for the purposes of a preliminary hearing or at atrial, it appears to the
court that he has not done so, the adjournment shall be for a period of not
more than 48 hours.

A trial diet in the High Court may be adjourned under subsection (2) aboveto a
diet to be held at a sitting of the Court in another place.

The court may, on the application of any party to the proceedings made at any
time before commencement of any diet—

() discharge the diet; and

(b) fix anew diet for a date earlier or later than that for which the discharged
diet was fixed.

Before determining an application under subsection (5) above, the court shall
give the parties an opportunity to be heard.
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(7) However, where all the parties join in an application under that subsection, the
court may determine the application without hearing the parties and,
accordingly, may dispense with any hearing previously appointed for the
purpose of subsection (6) above.

(8 Where there is a hearing for the purpose of subsection (6) above, the accused
shall attend it unless the court permits the hearing to proceed notwithstanding
the absence of the accused.

(9 Inappointing anew tria diet under subsection (5)(b) above, the court—

() shal have regard to the state of preparation of the prosecutor and the
accused with respect to their cases and, in particular, to the likelihood of
the case being ready to proceed to trial on the date to be appointed for
thetria diet; and

(b) may, if it appears to the court that there are any preliminary pleas,
preliminary issues or other matters which require to be, or could with
advantage be, disposed of or ascertained before the trial, appoint a diet to
be held before the trial diet for the purpose of disposing of or, as the case
may be, ascertaining them.

(10) A date for a new diet may be fixed under subsection (5)(b) above
notwithstanding that the holding of the diet on that date would result in any
provision of this Act as to the minimum or maximum period within which the
diet isto be held or to commence not being complied with.

(11) Insubsections (5) to (9) above, “the court” means—

(a) inthe case of proceedingsin the High Court, asingle judge of that Court;
and

(b) inthe case of proceedingsin the sheriff court, that court.
(12) For the purposes of subsection (5) above—

() adiet other than atrial diet shall be taken to commence when it is called;
and

(b) atrial diet shall be taken to commence when the jury is sworn.”.>

Michael M atheson
72*  After section 13, insert—
<Disclosure of infor mation
After section 255A of the 1995 Act insert—
“ Disclosure of information
255B  Disclosure of information
(1) Thissection relates to solemn proceedings.

(2) The prosecutor shall provide to an accused or, if the accused is legaly
represented, to the accused’ s legal representative—

(d) a written explanation of any material developments in relation to the
investigation of the case; and

(b) accessto dl relevant evidence.
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(3 Information referred to in subsection (2)(a) above shall be provided as soon as
reasonably practicable after such material developments occur.

(4) Access referred to in subsection (2)(b) above shall be provided as soon as
reasonably practicable after it becomes available.

(5) Inthissection—
“the accused’ s legal representative” means—
(@) thesolicitor; or

(b) where the solicitor has instructed counsel for the purposes of the
conduct of the accused’s case, either the solicitor or that counsd,
or both; and

“counsal” includes a solicitor who has a right of audience in the High
Court of Justiciary under section 25A (rights of audience in various
courts including the High Court of Justiciary) of the Solicitors (Scotland)
Act 1980 (c.46).” .>

Section 14

Margaret Mitchell
73 Leave out section 14

Section 16

Hugh Henry
52  Insection 16, page 26, line 31, after <by> insert <the prosecutor or>

After section 19

Hugh Henry
78  After section 19, insert—
<Protection of Children (Scotland) Act 2003: references following conviction

(1) Insection 10 (referral of person convicted of offence against a child for inclusion on list
of persons considered unsuitable to work with children) of the Protection of Children
(Scotland) Act 2003 (asp 5)—

(a) for “proposed reference’, where it appears in subsections (5) and (6), substitute
“reference proposed under subsection (1) above”,

(b) for paragraphs (a) and (b) of subsection (6) substitute—

“(a) the period during which an appeal against the proposed reference may be
brought has expired without an appeal being brought; or

(b) where an appea is brought within that period, it is dismissed or
abandoned.”.

(2) In subsection (1) of section 110 (note of appeal) of the 1995 Act, after “Act”, where
second occurring, insert “or, in the case of an appeal under section 106(1)(db) or (dc) of
this Act, the date on which the proposal to make areference is made”.
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(3) After subsection (2) of section 111 (extension of period during which an appeal may be
brought in solemn proceedings) insert—

“(3) Subsection (2) above does not allow the High Court to extend any such period
which relates to an appeal under section 106(1)(db), (dc) or (f)(ii) or (iii) of
thisAct.”.

(4) After subsection (3) of section 181 (extension of period during which an appeal may be
brought in summary proceedings) insert—

“(4) Subsection (1) above does not allow the High Court to make a direction in
relation to an appeal under section 175(2)(cb) or (d)(ii) or (iii) of thisAct.”.

(5) Insubsection (2)(a) of section 186 (appeals against sentence) of the 1995 Act—
(& theword “or”, which immediately precedes sub-paragraph (ii) is repeal ed,
(b) after that sub-paragraph insert “; or

(iii) in the case of an appeal under section 175(2)(cb), the date on
which it is proposed that a reference be made”.>

Schedule

Hugh Henry
53 Inthe schedule, page 30, line 39, at end insert—
<( ) after subsection (4) insert—
“(4A) The prosecutor shall have a duty to cite awitnessincluded in thelist only if—
(a) it has been ascertained under—
(i) inthe case of proceedingsin the High Court, section 72(6)(c); or
(if) inthe case of proceedings in the sheriff court, section 71(1C)(a),

of this Act that the witnessis required by the prosecutor or the accused to
attend the trial; or

(b) where, in the case of proceedings in the High Court, the preliminary
hearing has been dispensed with under subsection (8) of section 72B of
this Act, the witness was identified in the application under that
subsection as being required by the prosecutor or the accused to attend
thetrial.” >

Hugh Henry
54 Inthe schedule, page 31, line 24, at end insert—
<Section 71A isrepeaed.>

Hugh Henry
55  Inthe schedule, page 32, line 6, leave out paragraph 17 and insert—
<17 Section 80 (ateration and postponement of trial diet) is repealed.>
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56

106

57

58

74

59

60

75

61

76

77

Hugh Henry
In the schedule, page 32, line 16, leave out paragraph 18

Long Title

Mr Stewart Maxwell

In the long title, page 1, line 2, after second <of> insert <managed meetings and>

Hugh Henry

In the long title, page 1, line 2, leave out from <and> to <dismissal> in line 4

Hugh Henry

In the long title, page 1, line 4, leave out <alteration and>

Hugh Henry
In the long title, page 1, line 5, leave out from first <to> to <proceed;> in line 6

Hugh Henry

In the long title, page 1, line 9, leave out from <remove> to second <for> and insert <make
further provision asto>

Hugh Henry

In the long title, page 1, line 10, after <jurors,> insert <to require any solicitor engaged by the
accused to notify the court and the prosecutor of his engagement, withdrawal and dismissal,>

Hugh Henry

In the long title, page 1, line 10, after <jurors,> insert <to make new provision as to the procedure
where the trial diet does not proceed,>

Hugh Henry

In the long title, page 1, line 12, after <issues> insert <and to make new provision as to the
adjournment and alteration of diets,>

Michael Matheson

In the long title, page 1, line 12, after <issues;> insert <to make provision for the disclosure of
information by the prosecutor;>

Margaret Mitchell

In the long title, page 1, line 12, leave out from second <to> to <monitored;> in line 14
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79

Hugh Henry

In the long title, page 1, line 20, after <prosecutor;> insert <to clarify when criminal proceedings
are finally determined for the purposes of section 10 of the Protection of Children (Scotland) Act
2003 (asp 5);>

21






© Parliamentary copyright. Scottish Parliamentary Corporate Body 2004.

Applications for reproduction should be made in writing to the Licensing Division,
Her Majesty’s Stationery Office, St Clements House, 2-16 Colegate, Norwich NR3 1BQ
Fax 01603 723000, which is administering the copyright on behalf of the Scottish
Parliamentary Corporate Body.

Produced and published in Scotland on behalf of the Scottish Parliamentary Corporate
Body by The Stationery Office Ltd.

Her Majesty’s Stationery Office is independent of and separate from the company now
trading as The Stationery Office Ltd, which is responsible for printing and publishing
Scottish Parliamentary Corporate Body publications.



Published in Edinburgh by The Stationery Office Limited and available from:

The Stationery Office Bookshop
71 Lothian Road

Edinburgh EH3 9AZ

0131 228 4181 Fax 0131 622 7017

The Stationery Office Bookshops at:
123 Kingsway, London WC2B 6PQ

Tel 020 7242 6393 Fax 0207 242 6394
68-69 Bull Street, Birmingham B4 6AD
Tel 0121 236 9696 Fax 0121 236 9699
33 Wine Street, Bristol BS1 2BQ

Tel 01179 264306 Fax 01179 294515
9-21 Princess Street, Manchester M60 8AS
Tel 0161 834 7201 Fax 0161 833 0634
16 Arthur Street, Belfast BT1 4GD

Tel 028 9023 8451 Fax 028 9023 5401
The Stationery Office Oriel Bookshop,
18-19 High Street, Cardiff CF12BZ

Tel 029 2039 5548 Fax 029 2038 4347

The Stationery Office Scottish Parliament Documentation
Helpline may be able to assist with additional information
on publications of or about the Scottish Parliament,

their availability and cost:

Telephone orders and inquiries
0870 606 5566

Fax orders
0870 606 5588

The Scottish Parliament Shop
George IV Bridge

EH99 1SP

Telephone orders 0131 348 5412

sp.info@scottish.parliament.uk
www.scottish.parliament.uk
Accredited Agents

(see Yellow Pages)

and through good booksellers

Printed in Scotland by The Stationery Office Limited

ISBN 0 338 20627 2

£3.30

ISBN 0-33-820627

0627-2

97780338 206275



